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This Journal is sent free to all who are interested in the 
problems of judicial administration. For those who desire more 
than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


“What is Your Claim?” “What is Your Defense?” 


Ordinarily the position assigned to an article in the JouRNAL has no 
significance. Our limited space implies the best use that can be made of 
every page. In this issue, however, precedence is given to Judge McDer- 
mott’s article entitled “Just What Is Your Defense?” for the express purpose of 
advertising it. Its title does not suggest its significance. The JouRNAL has 
used its best efforts to bring attention to a new and most effective way of 
unmasking trumped up claims and sham defenses. For lack of a more precise 
name the procedure is called “pre-trial.” Perhaps such a general appellation 
is best, for the hearing in advance of trial permits of doing a variety of things. 
In the absence of effective discovery procedure it may serve discovery; or it 
may puncture a bogus defense as effectively as summary judgment pro- 
cedure; at any rate it narrows the issues and defines ‘nem to the end that 
trials proceed within rational channels. It performs very capably and eco- 
nomically the function so long consigned to pleadings, which pleadings for 
so long a time have failed lamentably to perform. 


In England pre-trial procedure was instituted after prolonged study of 
the need for expediting the jury calendar; in Detroit by a simple rule of 
court and for the same purpose. It is presumable that a mandatory rule 
would bring about the immediate use of pre-trial hearings in all the courts 
of a state. The adoption of such a rule may not become common for a con- 
siderable time, but it seems reasonable to suppose that any trial judge could 
apply this procedure by a mere request to the local bar. And any judge 
should so direct if persuaded individually of the benefits to accrue or if 
requested so to do by any considerable body of practitioners. 


That the practice had been resorted to without a rule, just as a practical 
means for enabling federal judges to carry their load, was wholly unknown 
to the Editor until he chanced to hear Judge George T. McDermott, of the 
United States circuit court of appeals, in conversation with a small group 
of American Bar Association members in the Schroeder Hotel in Milwaukee, 
tell of developments in the practice in the federal courts in his district. At 
the Editor’s request the Judge dictated the substance of his narrative. It is 
our candid belief that no more significant article has ever appeared in this 
JourNnAL. One brief quotation follows: 


“T see no reason why a rule requiring a few minutes face-to-face confer- 
ence between the parties, their counsel, and a trial judge, within a few days 
after a case is filed, shouldn’t extend the practice to all cases in this country. 
I hope the United States supreme court will give it serious consideration 
when the new rules for law cases are promulgated.” 
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“Just What is Your Defense ?P”’ 


By Jupce Georce T. McDermMott* 


The judicial quality does not reside in form or ceremony, still 
less in circumlocution and an avoidance of the pith of the matter. 
The judicial quality of procedure is found in the impartial hearing 
and the reasoned determination upon ascertained facts, and it may 
be speedy, summary, and, as our clients would say, businesslike, 
without losing its character—Charles E. Hughes. 


Quite by accident, and in blissful ignorance of 
the English practice act, I stumbled onto a 
method of getting at the nub of a case at the 
beginning of the litigation instead of at the end 
of it, while in the practice. It seemed to work, 
and I tried it out on the bench, and it has worked 
well there in the few cases where the play has 
come up. That method corresponds closely, I am 
told, to the English practice. I see no reason 
why a rule requiring a few minutes face-to-face 
conference between the parties, their counsel, 
and a trial judge, within a few days after a case 
is filed, shouldn’t extend the practice to all cases 
in this country. I hope the United States su- 
preme court will give it serious consideration 
when the new rules for law cases are promul- 
gated. 

I first came onto the idea in some strike law- 
suits brought to cloud the title to producing oil 
leases. When oil is struck, a few lawyers start 
combing the records to find some technical flaw 
in the title—flaws not visible to the naked eye. 
For fifteen dollars a suit could be started, and the 
pipe line companies, not unwilling to hold money 
in escrow without interest, would not pay for the 
oil while the title was clouded by litigation. 
Plaintiff's counsel never dreamed of winning; he 
did know the lessee couldn’t drill without getting 
pay for his oil; so he figured, too many times cor- 
rectly, the lessee would pay a substantial sum to 
release the pipe line runs. 

How could the defense lawyers meet that? 
After ineffectually fumbling around on such cases, 
some Kansas lawyers struck upon the idea of 
filing an answer the day after the summons was 
served, and at the same time they served notice 
on plaintiff's counsel of a motion for immediate 
trial, setting out the irreparable damage flowing 
from the delay. That brought the parties face 
to face with the trial judge immediately. The 
trial judges in the oil country recognize a strike 
lawsuit on sight. When. plaintiff's counsel ap- 
peared on the motion, within ten days after he 
brought his suit, he was put to the rack of the 
questions, “Just what is your claim?” and “Why 
not try it next week?” These queries ended his 
effort to use the process of the court for extor- 
tion. 





*Of the United States Circuit Court of Appeals. This 
article received editorial comment on page 99. 


Shortly after I went on the district bench, a 
fine lawyer wanted an ex parte restraining order 
to stop the demolition of some fifty odd tem- 
porary buildings used in constructing a massive 
project. Serious damage would flow from either 
granting or denying the order, if the first guess 
was not the final outcome. A telephone call 
brought defense counsel in a few minutes; an 
around-the-table discussion narrowed the dispute 
to ten buildings, and to a simple question of fact; 
an agreement was reached that the buildings in 
dispute would be torn down last; a trial of the 
fact question was set for the following week, and 
the case was over before the wrecking crew 
reached the buildings in controversy. 

Then we got into the three judge cases, the 
bane of a circuit judge’s life. The statute prop- 
erly demands quick action; there is never any 
notice to the distant judge except a telephone or 
wire to come now. The statute contemplates a 
trial on the preliminary injunction and another 
on final hearing. Nobody likes to take two bites 
at a small cherry. So in our circuit, the judges 
have been advising counsel to be ready to try 
their cases out when the temporary injunction 
comes on for hearing, generally about ten days 
from the filing of the suit. Some of them kicked 
against the pricks at the start. But we’d ask 
them, “Just what is your claim?” and then “Just 
what is your defense?” They all knew, and on 
their feet they’d tell us. In a very few minutes 
the nub of the controversy would develop. At 
times we permitted answers to be filed, incor- 
porating the defenses stated in court, after the 
trial. The supreme court has affirmed one such 
case and did not suggest that such procedural 
informality denied any one due process. 

After a while the lawyers came to expect it, 
and answers were ready when the court assem- 
bled. We’ve had a lot of three judge cases in five 
years; only once, I think, has there been two 
trials. In nearly all—I think all’ but one—the 
case was finally tried on the application for tem- 
porary injunction. Among them have been rate 
cases with volumes of testimony—a case involv- 
ing gas rates to 141 towns in Kansas, and the 
Denver Stockyards Case—and cases involving 
far-flung questions of law, as the proration cases 
from Oklahoma. As far as we can see, the cases 
were as thoroughly tried then as if the trial had 
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been held a year later. At least, no one has com- 
plained of the lack of a fair hearing. 

Some of our district judges have used the same 
tactics in single judge cases. On applications for 
restraining orders, made when the case was filed, 
counsel on both sides have been called in that 
day or the next. Such a conference has uncov- 
ered the real dispute; has discovered whether the 
bill has too much or too little in it; has devel- 
oped the claim and the defense; and very often 
has set the case for trial. 

If that practice works—and it has—in cases 
where restraining orders are asked, why won’t it 
work in all cases? You'd be surprised how many 
dilatory motions to make definite or to strike out 
can be disposed of by such a conference—even 
before they are filed. A lawyer with a trumped 
up case, unless it is a case founded on perjury, 
doesn’t want to stand up and tell it to the judge. 
A defense lawyer with no weapon but delay has 
a bad half hour in such a conference. And in 


bona fide controversies, it shortens immeasurably 
the time for its solution to get at the crux of 
the case ten days after it is filed, instead of in 
the court of appeals two years later. 

Of course, if no lawyer brought a hold-up suit; 
if no lawyer made a sham defense; if all lawyers 
wanted to get the case decided as quickly as 
possible, such a rule would be unnecessary. But 
until that day dawns, such a rule tends to “smoke 
‘em out.” 

In the last analysis, the efficiency of our judi- 
cial system is going to depend on men and not 
on rules. No football coach ever won a confer- 
ence title at a rules conference. He wins it on 
the field with men. If the bench and bar were 
all perfect, any rules would work. But it’s a 
practical world, and the law business is intensely 
practical. We must play with the cards that are 
dealt us. And as long as we have sham suits and 
fake defenses, and as long as some lawyers and 
judges are indolent and dilatory, we must have 
rules that serve to prod them along. 





The New “Shirk Cause Calendar” 


Under the above caption Mr. Edgar Bernhard, 
in Chicago Bar Record, endeavors to trace a 
certain case referred to a master on March 21, 
1899. He says: 

“You are no doubt familiar with the rule that 
upon the filing of an affidavit that a case can be 
disposed of within one decade, it will be placed 
upon the shirk cause calendar and disposed of 
with the dispatch of a slow movie.” 

This half fabulous litigation may be compared 
with the very real litigation involved in deter- 
mining the constitutionality of the Illinois statute 
imposing a franchise fee upon corporations, begun 
in 1926 and concluded February 19, 1934, by the 
United States supreme court. The final order: 
“Docket No. 717, Stratton v. St. Louis & South- 
western Railroad et al. Writ of certiorari denied.” 
In the Illinois Bar Journal for March, 1934, Sec- 
retary Allan Stephens gives the history of this 
case, which is presented in outline below. 

The United States district court, sitting in 
East St. Louis, held the act constitutional. The 
circuit court of appeals held the act unconsti- 
tutional. The United States supreme court, hear- 
ing arguments both before and after a change in 
the personnel of the court, reversed the decision 
on a ground not raised in any brief or argument. 


Back in the district court three judges sat en 
banc and held the act unconstitutional. Appealed 
directly to the supreme court the case was re- 
versed without passing on its merits, on the 
ground that the State of Illinois had provided a 
method of adjudication which must be resorted 
to before applying to a federal court. The rail- 
road’s attorneys then prosecuted a second similar 
suit begun in the Sangamon circuit court to pro- 
tect the 1927 tax payment. The circuit court 
held the act constitutional. On appeal the Illi- 
nois supreme court held the act unconstitutional. 
On petition for rehearing the court held the act 
constitutional. On a second rehearing the act 
was held unconstitutional. 

Opportunity was then afforded for the federal 
courts to pass on the matter, and the result was 
as stated above. On conclusion of the litigation, 
there were pending in the local court 375 similar 
suits. Each year after 1926 these corporations 
were compelled to employ counsel and file injunc- 
tion suits to protect their rights to recover from 
the state in event the act be finally held uncon- 
stitutional. Says Stephens: 

“It is a situation like this which makes even 
lawyers wonder whether the old trial by battle 
after all was not the best way of trying issues.” 

But why choose between the two worst ways? 








California Will Get Judges Out of Politics 


Voters Approve Constitutional Amendment Which Enables Counties to 
Adopt Practical Plan for Choosing Judges— 
Department of Justice Created 


In America the sovereign is the people. To make the judge 
directly and competitively dependent upon the will of the sovereign, 
that is, of transient popular majorities, and many times of minori- 
ties, revives the ancient evil of judicial subserviency and robs us of 
that great and dearly bought safeguard to our security—a politi- 
cally independent judiciary.—Roy V. Rhodes. 


The recent approval in California of consti- 
tutional amendment has opened a route to re- 
form in judicial selection which has far more 
than local significance. The amendment makes 
it possible for the voters of any county to adopt 
a system by which they may obtain, through 
their elected representatives, the services of 
judges selected on a merit basis. Under this 
system the people reserve the right to pass upon 
the quality of service rendered; their judges are 
made truly responsible to them without being 
subjected to a continuing need for publicity, for 
cultivating political influence, or living in fear of 
election hazards. 

Other amendments make the attorney general 
the head of a department of justice with super- 
visory power over prosecutors and all law enforc- 
ing officers; give the trial judges power to advise 
the jury on the facts; and permit comment in 
criminal trials on the failure of the respondent 
to testify. 

An amendment submitted by the legislature in 
response to State Bar efforts, applicable only 
to superior court judgeships in Los Angeles 
County, was defeated. Another amendment was 
initiated a few months ago by the California 
Chamber of Commerce to enable any other 
county to adopt a slightly different plan, and 
was approved. 

The movement for getting judges out of poli- 
tics was forced upon the people of Los Angeles 
by the virtual collapse of an unworkable system. 
After years of strenuous effort on the part of the 
Los Angeles Bar Association to aid the old sys- 
tem by advising the electorate through elaborate 
bar primaries, the Association took the lead in 
a real reform movement. The Association did not 
wait until the failure of sixty percent of the vot- 
ers to mark the judicial ballot had proved its sys- 
tem unavailing. The State Bar, by a referendum, 
approved the campaign for obtaining a constitu- 
tional amendment. The vote in legislature was 
overwhelmingly favorable after application of the 
plan was restricted to Los Angeles County. The 
fact that San Francisco and Oakland were omitted 
from this benefit by the legislature’s resolution 
doubtless induced the Chamber of Commerce, 


when requested by the State Bar, to enter the 
field. 

The four officials who appoint and confirm are 
all elected by popular vote. They are disinter- 
ested, informed, and not in a position to barter 
their power. That judges so chosen will be re- 
lieved of political importunity is patent. The big- 
gest feature will be that they will have no need 
whatsoever for seeking publicity because a judge 
will be retired by the voters only because of bad 
reports. The faithful, self-respecting and rela- 
tively obscure judge will be at no disadvantage 
on election day. With nothing but ridicule to 
gain, the shameless demonstrations of the present 
regime will be abandoned. There will be no field 
of self-seeking candidates at primary or election 
to force judges to unseemly conduct. The more 
practical advantage will be in relieving judges of 
their day by day fear that faithful service may 
stand in the way of reelection. 


System Provided for All Counties 


The Chamber of Commerce amendment pro- 
vides that superior court vacancies shall be filled 
by executive appointment subject to confirmation 
by a majority of a commission composed of the 
chief justice of the supreme court, the presid- 
ing justice of the district court of appeal, and the 
attorney general. A judge so appointed will serve 
for one term and if he wishes to continue in serv- 
ice his name will be placed on the ballot with no 
competing name, and the voters will mark yes or 
no as to his continuance. The term of office will 
be six years, instead of four, as at present. This 
is the first application of what, in California, is 
known as the “Commonwealth Club Plan,” which 
has made a strong appeal to reformers in several 
other states. 

By making adoption optional with the voters 
of each county proper recognition is given to 
the inherent differences in the problem in metro- 
politan and rural districts. The sentiment now 
existing in Los Angeles County indicates accept- 
ance of the plan when opportunity is given for 
voting. The extraordinary efforts of candidates 
to retain and to gain positions on the bench in 
the recent campaign is taken as proof that they 
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consider the office of judge far more desirable 
with the prospect of early adoption of the plan. 
Many of the incumbent judges have frankly told 
of the strain imposed upon them by the necessity 
for keeping their names and faces before the peo- 
ple, and of the very serious inroads made upon 
their time and strength. The instance is cited of 
the widow of a judge, who, being commiserated 
after the funeral, said: “Well, at any rate we 
won’t have to go through another campaign.” 

The optional mode also permits of experiment 
before wide adoption. If the system does half 
that it promises to do for the people of Los 
Angeles County it will be surprising if the people 
of San Francisco and Alamada Counties fail to 
adopt. 

Experiment should be possible. To invent a 
plan as defective in operation as the one under 
criticism would be difficult; to discuss one not 
far better would be impossible. 


Department of Justice Created 


Other amendments initiated by the Chamber of 
Commerce and approved by the voters, and which 
wall take effect before this article is in print, are 
of vital importance. The attorney general is made 
the chief law officer of the state with the duty of 
supervising the work of district attorneys, sheriffs 
and all other law enforcement officers. He may 
require of them written reports and may assume 
prosecution in any case. The full text of this 
amendment may be found on page eighty-nine of 
the October number of this JourNAL. Here we 


103 


have the first state department of justice in this 
country. California sets a mark for other states 
to climb to. 

Three reforms in criminal procedure, initiated 
by the Chamber of Commerce, were also adopted 
as part of the constitution. The respondent’s fail- 
ure to testify in a criminal case may be com- 
mented upon; the judge may advise the jury as 
to the facts in the case; pleas of guilty may be 
taken by committing magistrates. 

California has been fortunate. If the bar had 
not acted in respect to the selection of judges it 
is hardly conceivable that the powerful citizens’ 
body would have entered the field. And unless 
the Chamber of Commerce had exerted its influ- 
ence, the amendment desired by the bar might 
have failed. And if the California constitution 
had been virtually unamendable, as is the case in 
certain states, there would have been no avenue 
for progress. 

It is proper to deplore the practice of frequent 
meddling with a constitution, but when a consti- 
tution begins its career loaded up with statutory 
rules which become vicious barriers to good gov- 
ernment, then it is a blessed thing to have a ready 
means for amendment. The free use of amend- 
ments may lead to unwise experiment. In such 
case they offer a way out. We will be less dis- 
turbed about constitutions when they are made 
for their sole legitimate purpose, and create a leg- 
islature which will have popular confidence and 
translate such wisdom as the legislators and peo- 
ple may possess into properly worded statutes. 





Kansas State Bar for Selection Reform 


At its annual convention held last May the 
Kansas State Bar Association directed its 
committee on judicial selection to draft a 
constitutional amendment which would relieve 
the state’s judges from political influences. The 
committee submitted a report which stated briefly 
the modes in use in various states and proposals 
for change. It recommended the plan originated 
in Georgia and explained by Mr. Orville A. Park 
at the 1932 meeting of the American Judicature 
Society. The plan provides for appointments to 
fill vacancies by the governor from lists of el- 
igibles to be submitted by the bar, five names in 
case of supreme court appointments, and three 
in the case of district court appointments. The 
choice of names shall be by a secret ballot of the 
state or district bars, under regulations to be 
laid down by the judicial council. Judges so se- 
lected will have the right to declare their can- 
didacy on approaching the end of their terms, 
and those who wish to continue in office will 
have their names submitted to the electorate with 
no competing candidacies. 

The motion adopted was that a special com- 
mittee be appointed to include the officers and 
executive committee of the State Association 
which committee should draft an amendment as 


recommended for the executive committee to 
present to the legislature. 

The committee report says: “The weakness in 
the [existing] method lies, we think, primarily in 
the injection of the general primary into our 
elective system. Under the present system there 
is no means of selection. We have only the op- 
portunity to choose between self-constituted 
candidates. Such candidates may adopt any issue 
which may appeal to the voters, even though it 
be wholly foreign to the functions of a judge.” 

And in putting the motion President Challis 
said: “In answer to the question of ‘What is 
the matter with the election of judges?’—it is 
the damnable primary election law.” 

Secretary Stanley said that an investigation he 
had made showed “that practically fifty percent 
of the judges in Kansas have been appointed,” 
so that the proposed change would not be as 
long a jump as it might otherwise appear. 

The Bar Association does not expect immediate 
favorable action by the legislature but took the 
first step in order to avoid waiting until 1937. 
Mr. Benjamin E. Hegler said that his experience 
as a legislator indicated that it required some 
time for a legislature to act on an important 
measure, and the start should be made now. 








Plan for a Modernized Judicial System 


Scheme Presented for Illinois Reforms Embodies Large Conception of Judi- 
cial Service and Applies Equally Well to Other States 


In considering what can be done to modernize the judicial system of the 
state of Illinois when opportunity is afforded by a constitutional convention, 
Professor Charles T. McCormick, of Northwestern Law School, has developed 
a plan which covers the entire subject of judicial administration—court organ- 
ization, judicial selection, procedure. The Editor, who was in close touch with 
the work of the Illinois constitutional convention twelve years ago, was im- 
pressed by the completeness, simplicity and practicability of the scheme, but it 
was not until a second reading that he realized that Professor McCormick had 
made a contribution of high significance to the entire country. While the de- 
mand for reform in Illinois has centered upon metropolitan needs the organiza- 
tion and administrative provisions for the modernized system are such as to apply 
equally to all parts of the state. The plan calls for no alteration to adapt it 
to the needs of a state which has no large cities. Publication of this plan was in 
Illinois Law Review, Vol. XXIX, p. 31 (1934). 

The principles governing this plan appear to be the first fruits of the view 
now widely held that the future of the legal profession depends upon a com- 
plete renovation of the modes of administering justice, which, of course, does 
not imply departure from the essentials of our jurisprudence. The reader is 
asked to consider whether the proposed system would meet every justifiable 
demand on the part of the public as to both civil and criminal justice; whether 
any better proposal can be made for restoring to the profession its rightful 
position in public affairs, or for reversing the currents which threaten speedily 
to take a large share of the more significant adjudications away from the judicial 


department. 


The last amendment to the Illinois constitu- 
tion was made thirty years ago and constant 
futile effort has proved conclusively that it is 
now impossible to amend it. This accounts suf- 
ficiently for the fact that government in Chicago 
and Cook County is best described as a night- 
mare. The constitutional convention of eleven 
years ago was a total loss owing to the fact that 
its product was submitted to a single vote—take 
it or leave it. Interests opposed to the revision 
for a score of discrete reasons joined forces and 
deceived the mass of voters. Since virtually no 
progress in government reform is possible with- 
out a revision there is growing sentiment for hold- 
ing another convention, with the assumption that 
it would submit separate proposals for amend- 
ment and relief. And, since the administration 
of justice in the metropolitan area is extremely 
costly, irresponsible in many respects, and sorely 
in need of both improved personnel and organ- 
ization, it is timely that such a competent ob- 
server as Professor McCormick should offer sug- 
gestions as to both matters. 

His plan is here described briefly, not only for 
the benefit of those interested in the problems of 
metropolitan justice, but for the sake also of 
informing readers, who are satisfied with the re- 
sults of popular election in their localities, of the 
really shocking condition which exists in Cook 
County. There should be a disposition generally 
to encourage the people who live in large cities 


to free themselves from the evil effects of a po- 
litical mode of judicial selection. 

To begin with there are eighty-seven judges in 
courts of record in Chicago, six assistants to the 
probate court judge who are in fact judges, and 
forty-eight masters in chancery; while Cook 
County adds two city courts, one municipal court 
with several judges, 107 justices of the peace and 
eighty-four police magistrates. All except the 
assistants to the probate court judge are “elected.” 
A campaign for selection of thirty-seven munici- 
pal court judges lasts a whole year because the 
primary election is held in April, after months 
of preparation, and the judges are on the firing 
line until November. 

Professor McCormick rightly says that “the 
collapse of the theory of selection of judges by 
the people is complete.” It is not merely the 
fault of the primary because the forty-eight cir- 
cuit and superior court judges are nominated in 
conventions. The scandals of the conventions, 
fully controlled by those we politely call “poli- 
ticians,” are notorious; the subtle poison of the 
primary may still beguile some simple souls. The 
control by bosses is hardly less under the primary, 
but is not equally conspicuous. McCormick says: 

“In both instances the actual power to choose 
is vested in the party organization, that is, in 
the ward committeemen, and, in the county-wide 
nominations, the representatives of the towns. 
The process is strictly one of trading, modified 
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only to the extent of placing or retaining on the 
ticket a seasoning of able and respectable men, 
so as to make the mixture not too distasteful. 
There is so little general interest in the judge- 
ships among the voters, that the parties have 
found by successive experiments of trial and 
error, that they can go to extreme lengths in the 
trading process without creating any danger of 
revolt, since the opposite party from similar mo- 
tives makes only a like offering. 

“The trading process proceeds on the basis 
of assigning the places in approximate rotation 
to the party chieftains of the various wards, who 
are called—God save the mark—the ‘sponsors’ 
of the judges whom they severally espouse. Of 
course, any nominee must have a fair furbishing 
of respectability, but. beyond this, it is apparent 
that except for those who are retained on the 
bench to leaven the mass, consideration of the 
aspirants’ professional training and legal experi- 
ence and ability, and of his integrity and inde- 
pendence, are no higher than the degree of appre- 
ciation of those qualities which one would expect 
of a ward committeeman. In fact courage and 
firmness of fiber would be a decided handicap, 
since a judge of these qualities would not be 
willing to do the things which the present party 
customs demand, such as the contribution to the 
party fund of fifteen to twenty percent of his first 
year’s salary, and the willingness to submit to 
the dictation of party leaders in the election of 
the chief justices of the various courts, and in 
the selection of masters in chancery, and juve- 
nile probation officers, and the willingness to 
listen, at least, to party emissaries, in determin- 
ing in criminal cases those preliminary matters, 
such as bail and continuance, which are of such 
decisive importance.” 

Such a system, yielding as our author declares, 
a “crop of mental and moral mediocrities” should 
sufficiently explain itself to the champions of gen- 
uine popular selection who live in more favorable 
environments. But it remains to consider the 
organized bar influence, exerted at great cost and 
effort for many years. Professor McCormick 
pays it the tribute of having aroused professional 
sentiment and having kept alive, in an atmos- 
phere of general cynicism, the traditional ideals 
of an independent bench. But of course it has 
“exercised only a marginal influence” though it 
may have “prevented a worse deterioration.” The 
pity of it is that the bar association has stead- 
fastly backed a system which plays into the hands 
of the worst elements, so that when the time 
comes that calls for popular understanding the 
profession wiil be divided and the people be- 
wildered. 

Professor McCormick speaks of the “rapid 
deterioration of the bench and widespread and 
cynical distrust of the integrity and independence 





7An investigation made some years ago by_a bar asso- 
ciation committee revealed the fact that the official ineome 
of masters in Cook County exceeded the salaries of the 
judges who appointed them. 
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of the judges.” The 1933 judicial election is 
mentioned, when five judges characterized as un- 
fit by the bar association, were elected, two of 
whom were republican judges placed on the win- 
ning ticket as the result of a patronage deal with 
a minority faction of the republicans. 


Proposed Mode of Selecting Judges 


Recognizing the value of long tenure as the 
foundation for judicial independence Professor 
McCormick has only to find a way of selection 
which is as free as possible from political inter- 
ests, and a way for getting rid of a judge whose 
services are no longer acceptable. His plan is 
that the governor should appoint the chief jus- 
tice of the state from among the supreme court 
justices for a term coextensive with his own. 
The chief justice would appoint to fill all vacan- 
cies in judicial office, and, owing to long tenure, 
these appointments would be infrequent. The 
appointment of a judge however would be made 
only after the chief justice had received advice 
from the state judicial council, representative in 
its membership of the bench, the bar and the 
public. Every appointment would be announced 
thirty days before becoming effective, and would 
be subject to withdrawal during that time. This 
would give the chief justice, in respect to selec- 
tion of judges, powers equivalent to the chan- 
cellor in the English system, but with the advan- 
tage that the chief justice would not be a party 
leader. On the contrary, the chief justice would 
be likewise the product of a non-political sys- 
tem of choice. 

The idea is supported by the discrimination 
long shown by the present supreme court in se- 
lecting, from the trial bench, judges to serve on 
the court of appeal. “In Chicago the appellate 
judges are consistently chosen from the contin- 
gent of able, upright and dignified judges who 
leaven the mass.” 

The plan provides for removal from office “by 
a board of judges for misconduct, neglect, or in- 
competency, and a definite age limit should be 
set.” 

A Unified State Judiciary 


The scheme for selection ties in with the or- 
ganization plan, which unifies the judicial de- 
partment by giving the supreme court large ad- 
ministrative powers in respect to procedural rules, 
the admission and discipline of lawyers and de- 
partmental controls. As will be seen, the supreme 
court becomes a supervisory body with responsi- 
bilities heretofore unrealized in our system, 
though there is a present trend in that direction.” 

The power to regulate procedure is complete, 
but subject to the provision that rules shall be 
made only after receiving the recommendations 

“The plan here set out gives definite form to the ideas 
concerning the evolution of judicial adn.inistration through 
modernized organization which were advanced by Dean 
Leon Green in his address this year to the Conference of 


Bar  .- or Delegates. See this Journar, Oct. ‘34, 
pp. 7 
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of the judicial council and after a public hearing 
upon sixty days’ notice. The supreme court would 
have only discretionary jurisdiction. “It would 
thus be the duty of the court to select those 
cases for hearings and opinions which would en- 
able it to keep the course of decision uniform 
throughout the state, to hold the doctrine in due 
balance between the needs of certainty and those 
of progress, and to maintain the integrity of the 
governmental process by saying the final word on 
questions of constitutional and administrative 
law. It should have the power to hear cases on 
its own motion or on request of the trial divi- 
sion, or a written application of a party, but its 
entire jurisdiction would be discretionary, in the 
judicial sense.” This would be no great change 
in Illinois, since most of the supreme court cases 
are by certification. The ordinary reviewing 
function, as will be seen, is made integral with 
the trial of cases. 
The Trial Division 

“The other judges would be members of this 
[trial] division, but, as now, would be of differ- 
ent rank and would be known as circuit judges 
and county judges. In addition, an appropriate 
number of referees, appointed in each circuit, 
in such numbers and for such limited terms, as 
the chief justice of the state may direct, would 
be added to the judicial force. These referees 
would have jurisdiction to try such perliminary 
matters, and such cases on final hearings as 
the rules may prescribe. The state would be di- 
vided by the supreme division into eleven judicial 
circuits, of which Cook County would be one, 
with the judicial business about equally dis- 
tributed among the other ten. In each circuit, 
from the number of circuit judges resident there- 
in, a chief judge would be designated by the 
chief justice of the state, for a term equal to 
his own. Upon the chief judge would fall the 
responsibility for the administration of justice 
within his circuit. In consultation with the other 
judges, he would assign the judges, and would 
create branches so far as necessary to handle 
such special classes of work as probate, chancery, 
taxation, elections, civil jury trials, small claims, 
juvenile matters and crimes. 


The Reviewing Function 

“In each of the circuits two of the circuit 
judges would be designated to sit with the chief 
judge in the hearing of motions for review. These 
hearings would be substituted for the present ex- 
pensive and dilatory system of separate formal 
review by new proceedings in a separate court. 
The hearing on review would be on the original 
papers and as informal as upon the present 
motion for new trial. The trial judge’s summary 
of the evidence could be supplemented by state- 
ments of counsel and by resort to the stenog- 
rapher’s notes in case of need, and even by new 
evidence, and the effort to ascertain whether any 
injustice had been done would be as searching as 
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the case required. Final judgment would be 
given and new trials would never be ordered. 
It is believed that this type of review by local 
judges, a review at once more flexible and more 
speedy than the present method of appeal, would 
furnish the best safeguard for justice in the in- 
dividual case. The supreme bench could thus be 
reserved for the functions it can best perform 
—those of framing rules of procedure, of har- 
monizing and developing legal doctrines, and of 
reviewing the validity of the acts of other gov- 
ernmental agencies. 

“The chief judge would appoint the referees, 
and under civil service regulations would fill va- 
cancies among the clerks of court, who would 
cease to be elective officers. He would make 
recommendations to the chief justice of the state 
as to the need of additional judges to be assigned 
from other circuits or of judges in his own cir- 
cuit available for temporary duty elsewhere. 

“The principle that a poor man is entitled only 
to amateur justice would be abandoned. Justices 
of the peace and police magistrates would be 
abolished, and a sufficient number of the county 
judges and salaried referees would be made avail- 
able to handle all small claims rapidly and in- 
formally and at places convenient to the litigants.” 

Modernizing Jury Trial 

The recommendation with respect to the grand 
jury, which exists in its imperative form in Cook 
County only because the constitution is unamend- 
able, is that it be “retained principally as an 
agency to investigate the functioning of all parts 
of the local government, with power to employ 
auditors and counsel independent of the prose- 
cutor, and likewise to inquire into cases of seri- 
ous crime and to return indictments when neces- 
sary.” 

“The trial jury should be reduced to six mem- 
bers, of whom a majority could return a verdict, 
and should be used, if demanded by either party, 
only in cases of serious crimes, and in civil ac- 
tions prescribed by the rules as being especially 
suited to such mode of trial. In cases of unusual 
importance, tried without a jury, several judges 
could be assigned to sit, and in cases presenting 
technical problems.of medicine, engineering, sci- 
ence, or commerce, the judge would have power 
to employ an impartial expert, who would sit 
with the judge, hear the evidence, and make any 
necessary further investigation of the facts, and 
would report in writing his conclusions, upon 
which he would be subject to cross-examination.” 

The proposal that jury trial in civil cases be 
limited to “actions prescribed by the rules as be- 
ing especially suited to such mode of trial” is 
readily accepted. A principal reason why jury 
trial has fallen into disrepute lies in the con- 
stitutional guaranty which enables debtors to 
postpone settlements. Demanding jury trial is 


as easy in most states as crossing one’s fingers 
and it affords sanctuary for months and perhaps 
years. 








Great Program Unfolds in South Dakota* 


Judicial Council Created by Integrated State Bar Illustrates Opportunity for 
Judges and Lawyers to Construct Modern Judicial System 


The question is occasionally asked, and properly, whether the integrated 
state bar can serve any other purpose than aiding the courts in respect to bar 
discipline. There have been in every state having an official state bar answers 
to this question, but none so emphatic as that given by the State Bar of South 
Dakota. Here is one of the least populous states in the Union, in which our 
traditional system of administering justice has been served by a profession of 
more than average ability and character; a state virtually free from evils com- 
plained of in the more populous states; a state in which it is discovered that 
the model code of criminal procedure has only two features not now enjoyed 
as to trial procedure. At the end of the State Bar’s first year in August, 1932, 
a proposal was made for the creation of a judicial council as a section of the 
State Bar. This was accomplished at the second annual convention and this 
year’s meeting received from the council a report of activities heretofore un- 
equalled. The new council canvassed the entire field of judicial administration 
and projected work which will occupy its members for several years. The 
largest single feature was forthwith launched in a recommendation to the State 
Bar that it request the supreme court to assume the judicial function of making 
and amending rules of civil procedure applicable to all classes of litigation. And 
the State Bar, at its 1934 convention, adopted the recommendation. Then 
came in proper order lesser recommendations intended to yield benefits not 
obtainable under rules made by the supreme court. 

The program of studies assigned by the council to its committees consti- 
tutes a refreshing answer to the current skepticism as to the profession’s capacity 
to criticize its products and to formulate a modern judicial system. The work 
thus far done appears to justify a belief sometimes expressed that a judicial 
council ideally should be a creation of the bar. It must be observed also, from 
the make-up of the council, that in South Dakota there is no disposition to look 
upon the bar as a body either subservient to the judiciary or one with com- 
petitive interests. The situation there is one of full and friendly cooperation 
best suited to accomplish common aims and preserve common interests. 





After several unsuccessful attempts to secure 
a judicial council in South Dakota by legislative 
enactment, which necessarily carried an appropri- 
ation, efforts along that line were suspended for 
several years and the time devoted to securing 
an integrated state bar. This being achieved, and 
it appearing that the five dollars annual dues 
would provide sufficient revenue to finance both 
the bar organization and a judicial council, a judi- 
cial council was created by resolution of the bar, 
as a section of the State Bar, in October, 1933. 

The council is composed of three actively prac- 
ticing members of the bar, elected by the bar, 
two supreme court judges designated by the su- 
preme court, two circuit court judges designated 
by the Association of Circuit Judges, one county 
judge designated by the Association of County 
Court Judges, the attorney general and the dean 
of the law school. Except for the attorney gen- 
eral and the dean, who hold office ex officio, the 
elective members hold office for four years, the 
tenure of the judicial members being ended in 

*The Journat is indebted to Judge Van Buren Perry, 


of Aberdeen, secretary of the South Dakota Judicial 
Council, for this article. 
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event of retirement from the bench before the 
expiration of their term.’ 


Duties of the Council 

A. Continuously to survey and study the opera- 
tions of the judicial department of the state; the 
volume and condition of the business of the 
courts; methods of procedure therein; the work 
accomplished, and the character and quality of the 
results. 

B. To receive and consider suggestions and 
proposals from any public official or citizen or 
organization as to ways and means of improving 
the administration of justice. 

C. To advise and recommend ways of improv- 
ing or simplifying judicial procedure, expediting 
the transaction of judicial business and correcting 





1The members of the Council are: 

Marshall McCusick, Dean of the S. D. College of Law, 
Chairman. 

e Van Buren Perry, Circuit Judge, Aberdeen. 

4 W. Bicknell, Attorney, Webster. i 

Dwight Campbell, Supreme Court Judge, Pierre. 

Walter Conway, Attorney General, Pierre. 

Frank Fisher, Circuit Judge, Miller. 

Daniel K. Loucks, Attorney, Watertown. 

Samuel C. Polley, Supreme Court Judge, Pierre. 

udson L. Whitcher, County Judge, Highmore. 

xeorge Williams, Attorney, Rapid City. 
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faults in the judicial system of the state. 


D. To submit from time to time to the courts 
or judges recommendations for changes in the 
rules of procedure or methods of administration 
and practice. 


E. To make annual reports to the state bar of 
recommended changes in the law, which reports 
shall be mailed to each member of the state bar 
not less than two weeks before the annual 
meeting. 

F. To prepare and present to the legislature 
such proposed legislation as may be recommended. 
Topics Under Consideration 

The council organized December 11, 1933, 
Dean Marshall McKusick being elected chair- 
man and Judge Van Buren Perry secretary. An 
outline of a definite program of work was con- 
sidered and the following subjects were consid- 
ered suitable for study by the council as rapidly 
as opportunity permits: 

1. Restoration to the courts of complete and 
exclusive rule-making power or establishment of 
the fact that such power now exists, involving 
abolition of all practice and procedure statutes, 
civil, criminal and probate, and the substitution 
of rules of courts. 

2. Methods of recodification, including a per- 
manent code reviser. 

3. The summary judgment law. 

4. The proposed code of criminal procedure 
of the American Law Institute. 

5. Statutes and proposal involving arbitration 
and conciliation. 

6. Improved methods of selecting jurors. 

7. Methods of nominating and electing or se- 
lecting judges. 

8. The doctrine of compensation without de- 
termination of fault in cases of motor torts. 

9. Divisions of jury terms into parts one and 
two, with trial of minor cases to a jury of six 
members. 

10. The system relating to pardons, paroles 
and commutations including: a. provision for 
parole officers, b. permitting the trial judge to 
suspend the latter part of a prison sentence, (the 
present law permitting the trial judge to suspend 
all of the sentence of a first offender), c. prohib- 
iting pardon, parole or commutation except by 
unanimous consent of the board and warden, if 
opposed by the trial judge. 

11. Improved procedure under habitual crim- 
inal act. 

12. The need for intermediate penal institu- 
tions for youthful first offenders. 

13. The philosophy of punishment for crime 
including capital punishment, whipping posts, 
suspended sentences, abolition of minimum sen- 
tences etc. 

14. The affidavit of prejudice law. 

15. New York primer for jurors. 


16. The right of trial judge to comment on 
facts to the jury. 
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17. Procedure relating to judicial sales and 
levies. 

18. Limitations of the power of trial judges 
to stay execution. 

19. The abuses under and reform of the gar- 
nishment law. 

20. The supervision by courts of liquidations 
of insolvent banks and corporations. 

21. (purely local matter.) 

22. The need for a constitutional convention 
and of the advisability thereof. 

23. Means for minimizing perjury. 

24. Relations between courts and newspapers. 

25. The need for higher ethical practices. 

26. The proposal that notice of the defense 
of alibi or insanity be required. 

27. The collection of statistics as to the volume, 
quality, and character of the work done by the 
courts of record, the responsibility of judges, 
the compensation of judicial officers, delays in 
procedure and reasons. 

28. Proposed reorganization of the entire ju- 
dicial department including the elimination of 
politics and the appointment by the court of its 
clerks, sheriffs, prosecuting attorney and public 
defender. 

29. Revision of the entire probate code. 

30. The movement regarding a junior bar, in- 
volving temporary admissions on probation. 

Each member of the council was assigned one 
or more of these items for especial study and 
report to the council. Each member of the coun- 
cil was provided with a bound volume containing 
the last four years of the JoURNAL OF THE 
AMERICAN JUDICATURE Society, which has been 
invaluable as reference material. 

The council has met at the capital at intervals 
of three or four months. 

It is to be noted that the council is advisory 
only, but when its recommendations have been 
approved by the State Bar, it becomes the duty 
of the council to present its proposals to the 
legislature where legislative enactment is re- 
quired. 

Rule-Making Power Sponsored 

After careful consideration of the subject, the 
council concluded that complete control over all 
matters of pleading, practice and procedure is a 
judicial power. With at least the tacit consent 
of the judicial department of our government, 
the regulation of these matters has heretofore 
been undertaken to a considerable extent by the 
legislative branch of the government, and, as a 
matter of comity, the courts have acquiesced 
therein. Believing that the administration of 
justice could be appreciably improved by various 
changes pertaining to pleading, practice and pro- 
cedure, and that to undertake to accomplish such 
reforms by legislative action would be uncertain, 
cumbersome, difficult and expensive, the council 
expressed the opinion that the time had come for 
such matters to be taken over and handled by 
the supreme court pursuant to its constitutional 
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and inherent rule-making power in the supervi- 
sion and control of all courts, notwithstanding 
the previous practice or custom of permitting 
such matters to be regulated, in part at least, by 
legislative action with the acquiescence of the 
judiciary. Upon recommendation of the council, 
the State Bar, at its August, 1934, meeting, 
adopted a resolution requesting the supreme court 
to exercise its rule-making powers in all matters 
of pleading, practice and procedure to the end 
that the administration of justice may be made 
more certain and speedy and less expensive both 
to litigants and the taxpayers. 

The presiding justice of the supreme court has 
heretofore requested the assistance of the council 
in formulating certain rules, and the council is 
studying upon that subject. 

Various items of the complete program have 
been considered by the council as incidental to 
the preparation of rules. 

Reduction of Perjury 

The council has received a sub-committee re- 
port on the subject of perjury, and while further 
studies are being made, it has thus far made two 
recommendations, viz.: 

That the rule as to exclusion of witnesses 
from the courtroom during the trial of all crim- 
inal cases be invoked. 

That all oaths to jurors and witnesses in all 
courts of record, in all cases, both civil and crim- 
inal, be henceforth administered by the judge 
and in a manner as impressive as possible. 

Means of Improving Jury Panels 

The council has prepared a bill providing for 
a new method of selecting jury panels. Jurors 
are now selected entirely by lot. The proposed 
act is based upon the premise that character, in- 
telligence, courage and a measure of education in 
jurors is essential if justice is to be satisfactorily 
administered; that since these attributes can not 
be measured or made requisite by statutory en- 
actment, a measure of selection must be em- 
ployed; but that the persons to do the selecting 
should be so diversified as to prevent the packing 
of jury panels with men of a known political or 
economic leaning. The proposed bill provides 
that each election precinct be required to con- 
tribute its pro rata number to a master list of 
eligibles which shall be compiled annually and 
from which all jury panels shall be drawn by lot 
as ordered by the various trial judges. The selec- 
tion of eligibles for each township is to be made 
by the board of township supervisors, and for 
each city and town by the governing boards 
thereof. These selectors are required to certify 
twice the number apportioned to the respective 
districts, and one-half of these are eliminated by 
lot and placed in the reserve list which, in case 
of emergency, may be used to augment the mas- 
ter list or furnish a reserve from which talesmen 
may be drawn on special venire. 

This proposed legislation has been approved 
by the State Bar and will be submitted by the 
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council to the next session of the legislature. The 
council does not consider it an appropriate sub- 
ject for rule-making. 

The council has considered improved methods 
of selecting judges, but has deferred action 
thereon until more urgent matters have been dis- 
posed of. 

The council has considered an improvement 
upon our summary judgment procedure, but has 
deferred action for the present. 

Code of Criminal Procedure 

The council has studied the proposed code of 
criminal procedure of the American Law Insti- 
tute and finds that South Dakota already has, in 
substance, the entire proposed code, excepting 
only that our constitution requires a unanimous 
verdict to render a conviction, and our trial 
judges are not permitted to comment upon evi- 
dence, and our appellate criminal procedure is 
different. These matters will receive the fur- 
ther consideration of the Council. 

Methods 

Prior approval of the State Bar having been 
procured, the council has prepared or will pre- 
pare the necessary bills for introduction in the 
legislature. Advance copies of these have been 
or will be furnished to the various circuit judges, 
and after the election has determined the mem- 
bership of the legislature, the judges will en- 
deavor to explain the desirability of the proposed 
changes to the members of the legislature within 
their respective circuits, prior to the convening 
of the session. Influential members of the State 
Bar in each county will also be requested to con- 
tact and explain the desired changes to the legis- 
lators. Representatives of the judicial council 
will then present the proposed bills to the judi- 
ciary committees of the house and senate and 
endeavor to secure their introduction as commit- 
tee bills. It is confidently believed that with 
this preparatory work, the legislature will not 
decline to enact the proposals of the judicial 
council. 

It is hoped that before a recodification of the 
laws of the state becomes necessary, court rules 
will have been perfected which either duplicate 
or supersede existing statutory procedure, and 
that all procedure statutes may thereby be elim- 
inated as legislative enactments in the next 
recodification. 

No legislature can reasonably be expected to 
search out the recommendations of a judicial 
council, prepare the necessary bills and enact 
them into law. The council must not only pre- 
pare the bills, but must carefully explain them 
to a sufficient number of the legislators so that 
the bills will not be amended or pigeon-holed. 
If the judicial council in going to the legislature, 
will frankly assume the responsibility for endeav- 
oring to improve the law, in those technical re- 
spects wherein the ordinary legislator is incom- 
petent to form a judgment, we believe that the 
legislature may be relied upon to cooperate. 








Statutory Organization for Louisiana Bar 


Legislature Adopts Act Intended to Deal With Profession on a Political 
Basis—People Will Elect Governing Board 


All the lawyers of Louisiana have been cata- 
pulted into an inclusive statutory State Bar, 
which is declared by the legislature to be a 
public corporation. Since it is reported that the 
legislators themselves did not know what was in 
most of the forty-three bills which were passed 
almost unanimously at the brief special session 
which ended Nov. 17, it appears probable that 
the bar was kept in the dark until a late hour. 

Senator Huey Long, whose behests were so 
faithfully executed by the legislature, might well 
claim that he was acting solely for the public 
interest if the bar act which he caused to be 
drafted was like those previously in effect. In 
most respects it is like the standard forms. The 
divergencies are the matters deserving attention. 

The State Bar has a board of governors and 
all of the positive powers conferred pass to the 
board. This would be normal if the membership 
had any control over the board. The fact is that 
they have no direct control. Membership on the 
board is through election by the voters of the 
state; in each of eight congressional districts the 
people will elect one member in the same way 
that they elect other officials. The act does not 
limit the office to lawyers, except by implication, 
where it provides that a candidate for the office 
of governor of the State Bar must accompany 
his declaration by a sworn statement giving the 
names of all private corporations which have em- 
ployed him in the preceding five years, with the 
emoluments received. 


The first board will be constituted by the gov- 


ernor’s appointments, and will meet at the capital 
city within thirty days from the time the act 
takes effect, and choose their president, three 
vice-presidents, a secretary and a treasurer from 
their own number. Terms of office on the board 
are for two years. The first board will proceed 
with the organization, collect dues, make a mem- 
bership roll, call an annual meeting, prescribe 
rules of conduct, and generally manage the State 
Bar’s affairs. 

The enforcement of rules and the handling of 
disciplinary matters is limited entirely to the bar 
board, no provision being made for local com- 
mittees. All grievances must be filed with the 
board, which has the usual powers of investiga- 
tion. Its recommendations will go to “the legally 
constituted disbarment authorities” as provided 
now or hereafter by law. There are to be no 
suspensions except in the cases of active mem- 
bers who fail to pay dues. Such dues are fixed 
at three dollars, while inactive members will pay 
two dollars. While no mention is made of dis- 
cipline otherwise the board will of course be free 
to admonish and to reprimand. But without local 


disciplinary committees there will. be few com- 
plaints. 

The desire to make admission to the bar easy 
is clearly indicated. The entire matter of exam- 
inations and rules for admission is conferred on 
the bar board and with no express power to del- 
egate it. Applicants without a diploma from an 
“approved law school” shall “be required to 
prove a course of study under the supervision 
of a reputable Louisiana lawyer for a period of 
not less than three years.” No higher general 
educational qualification shall be prescribed than 
“a high school course or its equivalent.” 

The act contains the usual provision as to the 
effect of a decision holding only a part to be 
unconstitutional. 


What Can Be Done About It? 


A bar organization act adopted without notice 
to the profession, however like successful models 
in other states, would doubtless provoke much 
hostile opinion. In this case even the numerous 
members of the profession who have favored bar 
integration by statute will be affronted by an act 
which is designed to confer bar management and 
control upon political leaders or factions—the 
obvious intent when the selection of members of 
the governing board is relegated to ordinary pop- 
ular election methods. (As to this feature the 
lawyers may be reminded that they generally 
approve of selecting judges in this manner. They 
should be able to get along with a system of selec- 
tion which litigants have to endure in respect to 
their judges.) 

The opponents will find two courses of action 
available. They may count on having the act 
repealed. They may try to have it improved by 
judicial interpretation. Let us take the latter 
course for first consideration. In some states the 
supreme court would be obliged, if consistent, to 
declare the mode of choosing the governing board 
and the sections relating to admission, unconsti- 
tutional. The Louisiana supreme court can, if it 
wishes, sustain the mode of selecting governors, 
which is the heart of the act as well as its greatest 
defect. In campaign skirmishing three of the 
seven members of the court gave a strong indica- 
tion that they sympathized with the Long faction. 

As for repeal of the act, even if opponents 
of the measure can look forward to such an op- 
portunity, it may be said that they would find it 
easier to amend than to repeal. By amendment 
it can be made of the utmost value to the profes- 
sion. One of the compelling reasons for making 
a unitary body of the lawyers of a state is to 
afford a common ground for meeting and plan- 
ning and working where partisan differences will 
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have no force. It is a pity that the Louisiana 
State Bar was not created several years ago. A 
real bar cannot be torn asunder by political 
scheming and fighting. It has its own work to 
do and politics is restricted to individual activity. 

Not long ago Attorney General Porterie dis- 
placed the district attorney of Orleans Parish for 
the alleged purpose of preventing prosecution of 
certain of Senator Long’s supporters charged with 
election frauds. The response to this act by the 
Louisiana State Bar Association was to expel the 
attorney general from membership. It. doubtless 
represented the only form of reproof. If an in- 
tegrated state bar had presumed action necessary 
it would have done more than merely insult the 
offending official; it would have recommended his 
disbarment and left the matter to the supreme 
court. 

It is to be presumed that the present State Bar 
Association will continue. Since the future is 
unfathomable the profession will want to preserve 
its voluntary association. But on a consideration 
of all that is involved in the precipitate action by 
the legislature, it appears necessary for every 
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decent lawyer to strive to make the official state 
bar serviceable and to plan for improving its form 
at the earliest opportunity. The lawyers with 
professional ideals should endeavor to make it 
clear in the new organization that they are the 
more numerous body. They can exert in the 
meetings a strong influence, if only by example. 
It is only within the State Bar that a place will 
exist for influencing lawyers who are amenable 
to professional ideals, and they must constitute 
a large element of all political factions. And 
there is the unanswerable reason that it is the 
duty of lawyers, whether they approve the present 
form or not, to use the powers which it implies 
in the way of advising the voters as to candidates 
for election to the governing board. There is 
nothing in the idea of merely paying dues, if 
found compulsory, and ignoring the official organi- 
zation in the hope that it will destroy itself. That 
would merely be playing into the hands of those 
who would like to use the organization for polit- 
ical purposes, and who would surely possess suffi- 
cient shrewdness to keep their weapon from rust. 





California Bar Attacks Ambulance Chasers 


The State Bar of California has acquired a 
method of identifying lawyers who engage in 
ambulance chasing. It has various legal remedies 
available; a statute which makes the racket a 
conspiracy, the penalty for unlawful practice of 
law, contempt procedure, and in Los Angeles an 
ordinance which, under heavy penalties, forbids 
“the solicitation. of tort claims or choses in ac- 
tion.” This ordinance is used to prosecute the 
lay solicitors of claims and avoid asking juries 
to decide whether the respondent’s conduct con- 
stitutes the practice of law. The ordinance, bor- 
rowed from a Texas statute, was upheld in Mc- 
Closkey v. Tobin, 252 U. S. 107. It is likely to 
be adopted in other cities. 

During the past twelve months the State Bar 
has been closing in on ambulance chasers through 
special administrative committees, one for Los 
Angeles County and one for the San Francisco 
Bay district. These committees began with a 
thorough study of court dockets, which yielded 
much information, as shown in reports to the 
president published in the State Bar Journal for 


September, 1934. Both committees uncovered 
transgressors and instituted prosecutions which 
were entirely successful as to respondents who did 
not leave the country. 

As usual it was found that the victims of acci- 
dents were being swindled. While the business 
was pretty well scotched the committees recom- 
mend that they be kept in the field for further 
services. 

The Los Angeles ordinance was very effective in 
convicting lay solicitors, alias adjusters. It was 
found that much of their crooked work was done 
without the benefit of counsel. Where they could, 
and this was commonly the case, they proceeded 
to “adjust” in a rough and ready fashion, and 
sometimes without yielding a cent of dividend for 
the injured person. The ordinance was adopted 
at suggestion of the Los Angeles Lawyers’ Club 
and the Club proceeded with the prosecutions. 

The text of the ordinance and a full account to 
date were published in the State Bar Journal for 
July, 1934, p. 165. 


Reform is not a thing that can be accomplished once and for 


all and by a single act or series of acts. 


It is a growth and de- 


velopment following upon wise and consistent action.—Hubert C. 


Wyckoff, Pres. Calif. State Bar. 








“Experienced Lawyer Service” in Illinois 


State Bar Association Unlocks Expert Knowledge, Making It Available to 
Entire Profession—Section System Energizes Bar 


No state bar association has received half as 
much favorable comment in this Journal as the 
Illinois State Bar Association. It began with the 
matter of formal induction of new members to 
the profession with proper ceremony in the su- 
preme court building in Springfield. Then came 
federations of bar associations in the seven su- 
preme court districts, with organic relations with 
the State Association which permits of very large 
meetings of lawyers on seven occasions every 
year. There is also a fall state meeting in Chi- 
cago, with the regular convention in June usually 
held elsewhere. Then provision was made for 
the election of officers by mail, which put an end 
to the feeling that the association was clique con- 
trolled. In time the supreme court by rule gave 
to the Association, and to the Chicago Bar Asso- 
ciation as well, the powers needed for effective 
disciplinary work. 

Most of these advances were made to give the 
Association advantages enjoyed by the profession 
in other states under statute. 

Something over a year ago, when every volun- 
tary bar association in the country was reporting 
sorrowfully that membership was decreasing, the 
Illinois State Bar Association sent a well quali- 
fied agent out to solicit membership. While a 
liberal commission was paid no concession was 
made to new applicants. The result was amazing. 
The Association in one year added one thousand 
members to its four thousand. This solicitation 
is being continued on the same basis. 

As for holding old and new members the policy 
is that the Association will render a service worth 
far more than the cost and indispensable to most 
lawyers. For many years, having the advantage 
of headquarters in the state capital, it has been 
the practice to render many services to members, 
often saving them a trip of considerable distance. 
These services are too numerous to be told in 
detail. 


Specialized Experience Made Available 


For some time consideration has been given to 
a matter which is on the frontier of bar interests 
and service. Its recent launching gives promise 
of a movement which will become nationwide. 
The theory derives from the fact that the prac- 
tice of law has become so broad and diversified 
that no single lawyer, and few if any large firms, 
can be prepared for every sort of client service. 
Individual lawyers and nearly all firms have 
found themselves required to spend time waste- 
fully in order to prepare for commissions from 
clients. The practice of resorting to fellow mem- 
bers who are specially prepared in various fields 


of law and practice has called for organization 
such as only a state bar could effectuate. 

The word “specialist” as appliéd to a lawyer 
has come to mean devotion entirely to one field 
of practice. But there are ten times as many 
special subjects as have been so recognized. In 
most of them, naturally, a practitioner does not 
hold himself out as a specialist, though he 
possesses exceptional experience in one or more 
of these limited fields. The purpose of the new 
plan is to make this experience available gener- 
ally to the profession, to the advantage equally 
of the client, his lawyer and the experienced con- 
sultant. This is being done. 

After thorough consideration the Bar Associa- 
tion created a committee composed of three vice- 
presidents and two members of the board of 
governors. Announcement of the plan was made 
by Secretary R. Allan Stephens in the Illinois 
Bar Journal for September. 

Members who are willing to extend their prac- 
tice under this plan are required to answer 
eighteen questions submitted on a questionnaire. 
One question calls for “Experience in such spe- 
cialty, giving important cases, etc.” Another re- 
quires the names of judges, associate counsel and 
opposing counsel for reference. 


Details of System 


Information concerning the entire plan is given 
by Secretary Stephens: 

“The present set-up contemplates the following 
kind of service: Any member of the Association 
will be permitted to file with the secretary infor- 
mation as to the lines of legal business in which he 
has had experience, and in which he feels that he 
is able to advise and assist fellow members of 
the bar. This information is to be filed on blanks 
to be furnished by the Association, and a member 
may file in more than one branch of the law, pro- 
viding a separate questionnaire is used for each 
branch. At any time, a member may file addi- 
tional questionnaires or withdraw his listing upon 
written request to the secretary, so that no one is 
under obligation to list his name if he does not 
care to. A filing fee of one dollar for each ques- 
tionnaire filed will be charged to cover the cost of 
installing the service. 

“On each questionnaire, the member is expected 
to indicate the fixed fee for which he will agree 
to consult for a period of not exceeding one hour, 
with any other member of the Association, in the 
field in which he has registered as an experienced 
attorney. 

“The questionnaires will be filed in the office of 
the Association, alphabetically according to cities 
and divisions of the law practice. Upon request 
of any member, the secretary will furnish the 
names of all members of the Association who are 
engaged in practice in any one city in such line of 
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legal practice as the inquiring member may desire, 
together with a short concise statement of the in- 
formation furnished by each such member, com- 
piled from the questionnaire. In event more than 
five members have filed from any one city in any 
branch of the law, information only as to the first 
five names arranged alphabetically in the files will 
be furnished, and to the next inquiry the next five 
names, and so in rotation so that each member 
who has filed with the Association shall receive 
equal recognition with all others. 

“A member consulting another member as a re- 
sult of information given by the Association, shall 
pay the consultation fee as filed with the Asso- 
ciation, which shall be the entire liability of the 
inquiring attorney for such consultation. Fees for 
further services shall be arranged for during the 
consultation, reduced to writing, and a copy kept 
by each member.” 

The Association has a continuing control of 
this subject through the committee above re- 
ferred to. “By filing a questionnaire or accepting 
service in any way, the member agrees to be 
bound by any instructions or any further rules 
or regulations which may be made by the com- 
mittee.” 

The article on this subject by Secretary Ste- 
phens, published in American Bar Association 
Journal for November, gives far more informa- 
tion and should be read by every lawyer. The 
“experienced lawyer service” integrates the pro- 
fession’s knowledge and experience. It solves 
many of the practitioner’s problems. It substi- 
tutes for costly study and harmful competition 
an expedient which benefits all concerned. 


Sections Multiply Association’s Powers 
In the August number of this Journal (p. 35) 
we told how twenty-one of the committees of the 
Illinois Association had been converted into semi- 
autonomous sections, comparable with those of 


the American Bar Association. Doubt was then 
expressed as to the practicability of holding meet- 
ings of the sections oftener than once a year. 
That doubt was quickly dispelled. Notices were 
issued Monday, Sept- 3, of meetings of sixteen 
sections to be held in Chicago on the last three 
days of that week. While the meetings were 
especially to perfect organization and appoint 
committees they afforded a vociferous affirmation 
of the section plan. Instead of a committee 
meeting with half a dozen present, the sections 
attracted crowds. The Association Bar Journal 
reported: 

“The fine attendance at these meetings was ac- 
companied by a spirit of enthusiasm and coopera- 
tion that indicated the practical value of this type 
of organization. Each meeting was featured by 
lengthy, spirited discussions of the problems facing 
the respective sections, and every member present 
entered actively into these discussions. . . Many 
of the sections voted to reconvene on Oct. 26, and 
all of these sections will come together again on 
Nov. 30, in Chicago, at the time of the Associa- 
tion’s mid-year meeting. Downstate meetings will 
be held later in the year.” 

By staggering meetings of sections to some 
extent members were able to attend more than 
one. Members are permitted to enroll in two 
sections. 

A way now exists for every member, and po- 
tentially for every decent lawyer in Illinois, to 
participate in the activities of his profession, and 
they are numerous. The bar becomes a great 
body of amateur legislators, working out prob- 
lems affecting bar and public alike. Bar Asso- 
ciation membership in Illinois has ceased to be 
static, a mere sitting and listening. The right to 
participate in the making of policies energizes 
every member who has a spark of professional 
pride. 


The ordinary man looks to the legal profession to secure a 
workable system of justice for him. When the profession fails to 


do this, he rises in his might to apply his so-called common sense 
and tinker with the machinery. Most of our administrative boards 
and commissions are the results of lay efforts to meet needs un- 
satisfied by our administration of justice—Paul V. McNutt. 





No system of legal procedure which is compelled to admit its 
own inadequacy to administer justice impartially and declare the 
rights of litigants expeditiously and without prolonged delay is 
entitled to the right to survive. A system thus rendered impotent 
should be abandoned whatever the causes of its decadence as judi- 
cial administration should keep step with the changing foundations 
of civilization. Antiquated methods of court procedure must either 
be abolished entirely or modified to meet the resurgent demands 
of existing conditions.—Thomas J. Pitts. 











“‘How Shall Procedure Be Prescribed P” 


National Conference of Judicial Councils, and Judicial Section, Hear Sym- 
posium and Receive a New Proposal 


At the final joint session of the Judicial section 
of the American Bar Association and the National 
Conference of Judicial Councils, held recently in 
Milwaukee, there was a program which intensely 
interested all who attended. Mr. Fred M. Wylie 
made a determined stand for legislative initiative 
in the reform of procedural modes. His belief 
is that the legal profession will be unable to adapt 
procedure to the needs of a new age. On behalf 
of judicial authority to perform the needed work 
Mr. Philip Kates made a most interesting extem- 
porary address. Professor E. R. Sunderland fol- 
lowed, considering at length the availability of 
both courts and legislatures, and concluded with 
a novel proposal which is logically sound. 

The addresses of the first two speakers are 
presented herewith in full. Professor Sunder- 
land’s will be briefly summarized. It should be 
remembered that, as secretary of the Michigan 
judicial council, he drafted a complete revision 
which was adopted by the supreme court, and 
has been advisor and draftsman for the Illinois 
State Bar Association and the Chicago Bar Asso- 
ciation in their great task of securing an entire 
new body of procedure through the Illinois legis- 
lature. 

Mr. Sunderland reviewed the history of pro- 
cedural reform both in England and America. 
He presented much evidence to show that neither 
route can assure prompt accomplishment. Nei- 
ther legislatures nor supreme courts are created 
for the purpose of implementing justice. Both 
bodies have duties which overshadow rule-making. 
Neither of them have the experience, the time, 
nor the technical resources. In both bodies there 
is a lack of dis'nterestedness as well as a lack of 
interest In either case a judicial council, exist- 
ing for this purpose only, comprised of experts 
and without personal interest, must perform the 
greater part of the constructive labor. And what- 


ever the source of final sanction, for the reasons 
stated, the judicial council too often finds itself 
unable to do more than advise. This looks like 
stalemate, and that word well describes the situ- 
ation in many states where judicial councils have 
done excellent work. 

The way out, Sunderland shows, is to give 
power to judicial councils greater than merely 
advisory. In short, to permit judicial councils 
to draft rules of procedure and to sanction them. 

This rather bald proposal is supplemented, 
however, by the suggestion that the legislature or 
the supreme court should have authority to amend 
or repeal. Let us quote: 

“T suggest that when the judicial council pre- 
sents its recommendations to the legislature or 
to the court . . . those proposals be first accorded 
the presumption of adequacy and suitability, to 
be followed by full legal effectiveness unless 
affirmatively rejected within a definite period by 
the controlling authority. 

“This would offer adequate protection against 
inadvisable changes. The proposals of the coun- 
cil should be published, in order to make them 
a subject for public discussion and criticism. And 
if they are rejected by the final authority, it 
should be by resolution of the legislature or by 
a written and published opinion and order of the 
court. Such a legislative veto has been employed 
in England as a safeguard against inadvisable 
rules of court, and it has been introduced into 
the recent act of congress conferring upon the 
United States supreme court power, by general 
rules, to consolidate legal and equitable proce- 
dure in the federal courts.” 

It may be added also that this is the situation 
in Ontario, where the supreme court has often 
amended procedure, and twice has completely 
revised it, without interference by the parlia- 
ment. 





Legislatures Must Scourge Ancient Fallacies, Says Wylie* 


We are here today to discuss the so-called 
“rule-making power.” I am aware that this is a 
nation-wide movement, and that it is making 
rapid headway. That is the way with concerted 
and organized movements in public matters, where 
no organized oppos'tion is met. So its rapid 
progress is not proof of merit. Nor are the good 
results that flow from it, hailed as they are by a 
planned propaganda. These good results are likely 
to be but a lulling of the people to sleep, when 


*Of the Milwaukee bar; formerly Assistant Attorney 
General. 


instead they should be aroused over the obsoles- 
cence of our present judicial methods and their 
failure to meet present day needs. 

i fully appreciate the ability and the earnest- 
ness of the legal and judicial minds that are at- 
tacking the problems of the law’s delay. But I 
say to you frankly, that I do not think they will 
solve it, and that their efforts, because of the false 
hopes they inspire, will but postpone the actual 
solutions which will come from different sources, 
and will apply radically different remedies than 
you have in mind. 
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Before getting into that phase, however, I wish 
to touch briefly upon what I consider funda- 
mental reasons, in the subject matter itself, for 
not attempting to extend the power of the courts 
beyond their admitted jurisdiction to supplement 
legislative acts with court rules to expedite court 
business. 

Historically and fundamentally, the idea of a 
return to court made law, under the guise of 
procedural rules, is wrong. 

Whenever the people have desired real pro- 
cedural reform, they have accomplished it, both 
in England and in the United States, by funda- 
mental or statutory law. What if the courts 
were first in the field? Were they not first also 
in the field of substantive law, when the common 
law was in the making? If court prescribed pro- 
cedure had been satisfactory to the people, it 
would not have been taken from the courts. For 
the same reason the people early insisted upon 
legislatures in substantive lawmaking. 

Without effective adjective law, the substantive 
law is annulled. Procedure lies at the heart of our 
liberties. It was in considerable measure by con- 
trolling procedure in the era immediately pre- 
ceding the great Anglo-Saxon bills of rights, and 
during the development of these rights, that men 
were denied equality before the law and their 
liberties invaded. Certain matters of procedure 
are keystones in these bills of rights, from Magna 
Charta to the constitutions of the states. You 
may say these particular procedures are sub- 
stantive rights. Well, what other matters of pro- 
cedure are substantive rights? And what further 
matters of procedure will be substantive rights 
tomorrow? And who, but the sovereign power 
itself, by constitution or legislation, shall deter- 
mine what procedure, from time to time, is so 
vital that it must be adhered to by the agencies 
of government to make secure other rights of men 
under the laws? 

And the courts, powerful and secure as they 
sometimes fancy themselves, are in more pre- 
carious favor than they realize. 

The exercise of the rule-making power is 
fraught with opportunity for differences of opin- 
ion between court and legislature, with the court 
repealing statutes and the legislature setting aside 
orders, in a continuing cycle. Concurrent juris- 
diction always is dangerous. Concurrent jurisdic- 
tion of legislature and court is particularly dan- 
gerous—to the court. Opposing social and eco- 
nomic groups fight bitter legislative battles over 
matters of procedure that are regarded as vital 
or as giving or preventing an advantage. Sooner 
or later the court would become embroiled in one 
of these. And sooner or later some rule of court 
would be the subject of legislative condemna- 
tion. The legislature is of the people, its mem- 
bers know the people, they live with them, and 
in such a difference, the legislature would have 
the support of the people—and the prestige of 
the court could not but suffer. 
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Consciousness of this danger to itself, and to 
its members, is more than likely to confine the 
court to superficial and minor rules. Either the 
power is of little use, or it embroils the court in 
a legislative battle, to the discomfiture of the 
judges and loss of confidence in the courts by the 
people. 

The stability and success of our government, as 
now constituted, and the peace and prosperity 
and content of its people, depend in very large 
measure upon confidence in the courts. Perhaps 
at no other time in our history has this been 
more true than today. It is unfortunate that great 
blocks of population not only lack confidence in 
the courts, but actually distrust them. This will 
not be cured by the courts taking or receiving 
more power. Fear cannot be substituted for con- 
fidence and trust. Nothing creates distrust and 
antagonism quicker than power. For their own 
sakes, and for the sake of our governmental 
stability, the courts, in so far as they can without 
shirking their constitutional duties, should shy 
away from the exercise of more power, should 
exercise no power not necessary to their judicial 
function. 

What do the courts do with the “rule-making 
power” when they get it? I have made no survey, 
but I venture the assertion that not one court 
with this power has made any but superficial 
changes in an inadequate system. And it won’t 
do to say—“‘Neither did the legislature.” My 
answer to that is, that the legislature will, but the 
courts will not. 

Each new generation flatters itself that it is a 
superior generation. The judiciary of to-day, com- 
paring itself with the judiciary of yesterday, flat- 
ters itself that it is far advanced, liberal, forward- 
looking, and that it can without legislative aid, see 
and understand and provide for the needs of 
modern society for the speedy and effective ad- 
justment of disputes and the adjudication of 
rights. 

The truth is, that the judiciary of to-day, what- 
ever advances it may have made over the ju- 
diciary of yesterday, still is in no better, if, indeed, 
in as good a relative position. While the ju- 
diciary has been advancing, the people have been 
advancing, also, and the judiciary is hard put to 
it to even keep their former places at the rear 
of the procession. 

The modern judicial mind is not consciously 
the slave of procedure, but unconsciously it is 
found in fetters forged through centuries when 
procedure sat almost alone upon the bench. Even 
the modern judicial mind is too steeped in 
method and procedure, as it has known them, 
and too acutely aware of the dangers of a de- 
parture from the set rules of evidence and prac- 
tice, to have or to hope to acquire the courage 
to meet the procedure requirements of modern 
society. It is not minor repairs that are needed, 
but a complete overhauling or a new machine. 
Our old machinery of justice, in this complicated 
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and fast-moving age, is like an ox-cart aside an 
automobile. Putting spokes in the wheels, improv- 
ing the bearings, lightening the frame, and getting 
a younger and speedier ox, or even a horse, will 
not enable the vehicle to carry the load nor to 
keep up with the automobile. 

For years, the people have been transferring 
the load from the courts to other more practical 
and speedier tribunals. The workmen’s compen- 
sation acts took the whole group of industrial 
accident litigation from the courts, except for re- 
view. The federal trade commission act, and sim- 
ilar acts in states, took another whole group of 
business relations cases similarly from the courts. 
These are but examples. The great group of auto- 
mobile accidents bids fair to be next. 

Oh, yes, you may point out many defects and 
delays in these administrative boards perform- 
ing judicial functions, and ask, what improve- 
ment are they? My answer is, that the courts 
couldn’t have handled these matters effectively at 
all, and that only because their procedure and 
speed compare so favorably with the courts, have 
the people been content so far with their prac- 
tices. The time will arrive when even these boards 
will come in for such a revamping of procedure 
and practice, at the hands of the legislature, as 
will take them out of the administrative rut that 
tends too much to ape the judicial rut that was 
the cause of their creation. 

As fact-finding bodies, in the great economic 
relationships of modern times, the courts of this 
country long since have fallen down, and in one 
field after another, in state and nation, are becom- 
ing little more than reviewing tribunals upon the 
law. And that is likely to be their ultimate des- 
tiny and their processes, even in that, will be 
modernized and speeded up by legislation or they 
will be displaced in that field also. 

The Chicago Telephone case, pending in the 
federal courts for eleven years, while the people 
were paying telephone rates found exorbitant by 
the state commission, and eventually so held by 
the courts, is enough to cause any but a most 
patient people to have rebuilt court procedure if 
not the courts themselves, years ago. 
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An identical situation in Wisconsin, now three 
years old, and with no end in sight, seemingly 
gives no shock to the judicial mind, which ap- 
parently can view in abstract unconcern the use 
of the courts to delay and defeat instead of to 
speed justice. 

When, with an ever increasing staff of judges, 
in a city no larger than Milwaukee, the slowness 
inherent in judicial procedure congests the courts 
until a litigant in a simple contract or tort case 
must wait two to four years for trial, and justice 
is thus defeated by delay; when the people see 
the inability of the judiciary and the judicial 
machinery to meet the needs of great recovery 
measures for speed and action, and realize the 
retarding effect of our judicial system in such 
times as these, what, think you, will they do? Be 
satisfied to pass to the courts a mere rule-making 
power, and watch, in their misery and frustration, 
the judicial plumbers trying to speed up the pas- 
sage of a two-foot stream through a two-inch 
pipe? They will not. They'll install the great 
aqueduct, and remove the pipe or retire it to some 
other use. And the people will not let the con- 
stitution stand long in the way. When they see 
the need, they'll amend it, and amend it dras- 
tically. 

Neither the judiciary nor the legal profes- 
sion, of their own power, ever can meet the 
advancing procedural needs of modern society. 
They are geared fast, to old machinery. They 
haven’t the temerity to break loose. Into what 
place they will fit in the new, modern machinery 
that society will set up, depends upon how far 
they can adjust themselves, as the old machine 
is scrapped, to new powers and speeds of action, 
that our new civilization demands and will have. 
So, instead of seeking more power and more 
labor for a machine already unable to carry its 
load, I wish that the great ability and force of 
this section of the American Bar Association 
were directed to helping the legislatures and the 
congress to bring order and speed into all the 
agencies of government, and to coordinate the 
great governmental functions of the future. 





Editorial Comment Upon Mr. Wylie’s Address 


Until Mr. Wylie spoke there had been no argu- 
ment against judicial rule-making authority which 
deserved comment. In this instance the obvious 
sincerity of the speaker, and his obvious desire 
for a better mode of administering justice, give 
weight to his objections. 

In support of Mr. Wylie’s views it should be 
said that he has lived in, and participated in the 
government of, a state in which the legislature 
has utilized experts and has more expertly trans- 
lated the popular will than has been the case in 
any other state. Some great minds in the faculty 


of the University of Wisconsin constituted the 
first brain trust in our state governments. A 
citizen of Wisconsin may well be hopeful of legis- 
lative dominance. 

The long endured indifference of legislatures to 
procedural reforms and their inexpertness in this 
field have been so often recited that it is un- 
necessary to restate the facts or arguments. The 
best work done by the legislatures has consisted 
of rubber-stamping drafts submitted by bar as- 
sociations, which drafts usually have been the 
product of experts. But instances of refusal to act 
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on bar recommendations have been much more 
frequent. This has been especially conspicuous 
in the matter of criminal procedure reforms. 

Mr. Wylie does not point to any marked suc- 
cesses on the part of legislators, as legislators, 
nor does he present instances of reforms origi- 
nating in the people and executed by their repre- 
sentatives. There have been two such intended 
reforms—the direct primary and the recall. It 
is quite universally admitted that primary nomi- 
nations have immersed judges in politics. If the 
recall has had any measureable effect it has been 
in removing a mere handful of offending judges a 
year or two before the expiration of their terms 
—an insignificant matter. 

It may be said that in most states public com- 
plaint and criticism falls equally on legislatures, 
and on judges and lawyers. We can only hope 
that public criticism will lead to substantial re- 
forms, not to reforms which make the word re- 
form invidious. To accomplish this there must 
be distinguished leadership. Knowledge, like 
character, is an attribute of individuals, not of 
masses of people or of parties. The defects in 
the legislative field have been, in this writer’s 
estimate, more prejudicial to our national ideals 
than defects in the administration of justice. Our 
courts have performed best in their high public 
function of preserving constitutional balances. A 
legislature may be performing at its worst when 
it executes the public will, formed hastily and 
without wise leadership. 

We have seen no movement instigated by our 
ten thousand legislators and ex-legislators to make 
legislation a process of deliberation aided by the 
counsels of the most wise among the people. But 
this sentence must be qualified by one exception, 
for Senator Norris, the hero of state legislative 
reform, is himself a legislator. The papers tell 
on the day this is being typed of the adoption by 
the people of his plan for giving Nebraska a 
workable and responsible legislative organization. 
It will be interesting to learn, when the Nebraska 
unicameral legislature has proved its value, what 
the reaction will be on the legislators in other 
states. Many of them have never even heard of 
a unicameral legislature. 

We think, on careful reading of Mr. Wylie’s 
address, that he is not opposed to rule-making 
authority as it exists in the Wisconsin judiciary, 
based frankly on the sanction given by the legis- 
lature. The people’s representatives can at any 
time repeal the act conferring this power, or can 
superimpose unamendable rules upon the judicial 
system. 

It appears that Mr. Wylie’s target is the as- 
sumption by the courts of a constitutional power 
to control judicial procedure. We are just start- 
ing on that phase. We do not know how far we 
shall go. The constitutions vary in the terms 
used to confer judicial power. Mr. Wylie does 
not appear to object to an experiment in this di- 
rection. The heart of his criticism is that the 
bench and bar will not go far enough to meet 
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present and future needs. As to that, since it in- 
volves prophecy, there may be discussion, but not 
dogma. 

The recent declaration of constitutional power 
to control procedural processes by the Oklahoma 
supreme court will afford a test, but not a con- 
clusive test. It cannot be conclusive because the 
troubles in the field of judicial administration ex- 
ist only in part in procedure. There is the matter 
of judicial organization, admission to practice, 
the selection of judges, prosecutors and court of- 
ficials, all outside of procedure. Even if in Okla- 
homa the leaders of bench and bar should fail to 
modernize procedure the test would not be con- 
clusive. A reactionary part of the profession, re- 
fusing to follow the leaders may temporarily, or 
permanently, block substantial progress. Perhaps 
in some more favorable environment the experi- 
ment will prove its worth. Once a really efficient 
mode of litigating is established it is almost sure 
to spread to other jurisdictions, providing the 
judiciary has the power to act. Our speaker will 
say that the legislature will be more likely to fol- 
low successful trends. Perhaps, but we have 
seen, even since Field’s New York code was muti- 
lated, instances of legislative reforms emasculated 
by the bench and bar, and with acquiescence by 
succeeding legislative sessions. 

If we judge present trends aright we may say 
that a situation is developing which will afford 
the needed public criticism and interest and the 
needed professional leadership. The legislature 
will not be without opportunity. But the abso- 
lutely essential factor appears to be leadership by 
those experienced in the problems of administer- 
ing justice. One of the encouraging signs, of 
course, is the trend to judicial councils as the 
means for combining expertness with disinterest- 
edness. There should be no wailing because the 
public is becoming vocal. It is natural and right 
that the public should have opinions and express 
them. The lawyers have long been criticizing 
themselves, but until recently there has been no 
means for making the profession responsible. Ex- 
pertness makes for pedantry, and pedants need 
external criticism. Mr. Wylie says that “the ju- 
dicial mind is steeped in method and procedure, 
as it has known them . . .” 

What a Revolutionary System Might Be 

We hope that Mr. Wylie will do more than 
threaten; that he will suggest a system of admin- 
istering justice, in a reasonably concrete form, 
which promises to him the utmost efficiency. 
Meanwhile, for the sake of argument, we may 
assume that he has in mind a pretty thorough 
revolution. Let us assume that he would not be 
satisfied with limiting advocacy to a special class 
of lawyers. That would greatly aid justice, but 
it is not entirely free from criticism. To go 
farther it would be quite possible, assuming con- 
stitutional amendment (which our speaker’s ideas 
must rely on), to limit advocacy solely to lawyers 
employed on salary by the state. There would 
be other lawyers, as now, available for a multi- 
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tude of services, from which body the citizen 
could select his legal adviser. If litigation ap- 
peared necessary, or had been instituted by an 
adverse party, this solicitor would prepare the 
case on the facts and the law, and turn his data 
over to the lawyer assigned by the court or by the 
state’s appropriate official. 

We assume that Mr. Wylie has regard for due 
process, that he thinks in terms of judges of one 
sort or another, of proof submitted and argu- 
ments made orally or in writing, of decisions and 
of review, the latter at least in the court’s dis- 
cretion. Apparently the only strong objection to 
such a system would be the perfunctory nature 
of the presentation of facts and law. This would 
be largely offset by the assistance rendered by 
the solicitor. The client would need only to pay 
for the solicitor’s services. That would do away 
with the “sporting” or gambling factor in litiga- 
tion as an incentive to over-contentiousness. 

What Bench and Bar Might Do 


And let us attempt hurriedly to conceive of the 
modernization of justice through the fortunate 
understanding and enlightened will of bench and 
bar. We must suppose that a mode of judicial 
selection has been acquired, largely through popu- 
lar understanding, which will put us on a par at 
least with the best jurisdictions known. (At the 
moment of writing news has not been received 
concerning the fate of the judicial selection 
amendments proposed in California, but even ten 
lost battles should not deter this reform for long.) 
Let us assume such an organization of the 
judiciary as has been outlined by Professor 
Charles T. McCormick, and reprinted on another 
page of this issue. A tremendous advance to- 
ward judicial integration can be made now by 
the voluntary action of the judges in any state, 
and that should be a precursor of constitutional 
reform. 

We have jurisdictions now where it would be 
no long step to adopt rules which would make 
pleadings in all ordinary cases superfluous. We 
are already on the way to reducing the gambling 
factor in litigation. It is necessary only, in the 
absence of pleadings, to require the parties to ap- 
pear-in court on return day and reply to the 
queries: “What is your claim?” ‘What is your 
defense?” In nearly all instances the issues 
would be determined by the court in a few min- 
utes. But the court would allow whatever time 
is needed to permit of discovery proceedings. In 
a short time the case would be ready for trial, 
if there was a case. 

But suppose also that the docket were con- 
gested, an improbable thing under this simple sys- 
tem; then the court could select from a panel a 
lawyer to hear the case and report his findings. 

But we have now to confront the right to jury 
trial. This right will not be made discretionary, 
as it logically should be, until the people have 
greater confidence in their judges and the pro- 
cedure employed. The first step should be adop- 
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tion of a rule which advances for immediate trial 
every case in which the jury demand is made by 
the defendant. That would put an end to the use 
of the court as a shield against liability. It is no 
novelty in some of our courts at present. 

What we are getting at is that the present sys- 
tem can readily be made to yield results so much 
superior to what we have been accustomed to 
that those results should turn public complaint 
to public acclaim. At present we find rule-mak- 
ing power, whether conferred and conditional, or 
constitutional and absolute, the quickest and 
surest means to a goal which is actually in sight. 
Such a great reform will be only another borrow- 
ing from chancery practice. 

After all the bar has much at stake in modern- 
izing the administration of justice. -The bar has 
been indifferent and reactionary. Its chief re- 
sponse to the storm of criticism indulged in be- 
tween 1909 and 1914 was to fight the judicial 
recall. The present clamor is more recent than 
the bar’s orientation to and acceptance of responsi- 
bility to be exercised through self-governing 
powers. It is the adoption of bar organization 
acts which has released the submerged power of 
leadership in the profession. Where would Okla- 
homa be now if its bar had not achieved integra- 
tion? It would be, presumably, just where it was 
ten years ago, and twenty years ago. Where 
would Missouri be now but for the determina- 
tion of its bar to acquire self-government? Where 
South Dakota, if it had not created a real bar 
in place of a puny voluntary association? 

And what has the public, by complaining and 
criticizing or by planning and leading, done to 
advance fundamental principles? The good that 
the legislatures have done in adopting bar acts 
has sprung directly from professional demands. 
In Oklahoma and South Dakota, especially, we 
have seen instances of legislatures repeatedly re- 
fusing to give their little in the form of judicial 
council acts, and subsequently, upon the integra- 
tion of the bars in those states. as well as in Idaho 
and Utah, the state bars themselves, with the 
hearty approval of the courts, created judicial 
councils and underwrote the expense of their 
operations. 

We may be wrong, but we think Mr. Wylie is 
unduly skeptical of the profession’s capacity 
(under pressure) to orientate itself to a new age. 
There can be no usurpation of legislative power 
by the judiciary so long as the people have the 
right to amend their constitution. On the con- 
trary, the people can make the judiciary wholly 
subservient to the legislature. Does constitu- 
tional amendment seem too difficult? Then how 
can the legislature bring about sweeping reforms? 
There is now too much text in the judiciary arti- 
cles to permit even of altering the mode of selec- 
tion in nearly every state. 

We would not exclude the legislature from its 
appropriate place. In Wisconsin, for instance, 
the legislature was urged twenty years ago by 
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the learned and wise Chief Justice Winslow to 
correct the blunders of an older day by making 
the seventeen specially created local courts parts 
of a logical, unified judicial system, not in com- 
petition with itself. We have never heard of a 
bill being introduced to serve this fine proposal. 
Are not legislators more in awe of office holders 
than lawyers are of supreme court justices? The 
justices can be taught to work with the bar, but 
the office holders cannot be moved by any pro- 
posal not consonant with their interests. The 
office holders cannot be made even to reply when 
accused. They are as irresponsible, though power- 
ful in a negative way, as is a disintegrated state 
bar. 

In the June, 1934, number of this Journal Mr. 
W. W. Boardman told of the work done in Wis- 
consin by the statutory rules committee and the 
supreme court, and how these agencies for the 
regulation and adoption of procedural rules hav- 
ing the force of statutes scrupulously avoided 
entrenching upon substantive law. What they 
omitted constitutes the part which the legislature 
must do. We hazard the prediction that when the 
legislature acts it will be when the bar induces 
it to. 

If the Wisconsin legislature has the wisdom to 
confer self-governing powers on the lawyers of 
Wisconsin in its coming session, Mr. Wylie, we 
predict, will realize in a year or two that there 


119 


is a new agency upon which he will be more dis- 

posed to rely than the comparatively excellent 

Wisconsin legislature. (We should say, in jus- 

tice to Mr. Wylie, that he favors bar integration.) 
A Trial Revolution Welcomed 

Finally, and especially in view of some of the 
more backward States, we would welcome a revo- 
lutionary system of administering justice. We 
would endorse reforms as extensive as those Mr. 
Wylie may propose. It would be a grand object 
lesson. What the administration of justice needs 
is competition. Monopoly is always deadly to 
progress. The competition which our backward 
system tied to statutory rules, has sustained 
through commissions, with their unlimited rule- 
making powers, has helped to awaken the bar. 
The competition which lawyers have experienced 
at the hands of lay agencies has made them think 
about their rights, and their duties, as nothing 
else could have done. 

We have plenty of states and can afford to 
make experiment stations of some of them. But 
we doubt very much if the more enlightened 
states, and Wisconsin in particular, will justify 
Mr. Wylie’s expectations. 

If the Editor has appeared to indicate lack of 
admiration of Mr. Wylie’s address in the fore- 
going it is wholly unintentional. The times appeal 
for intelligent criticism. 





Judiciary Must Conquer Inferiority Complex, Says Kates 


It is unfortunate that before speaking to you I 
was obliged to listen to Mr. Wylie. After hearing 
what he had to say some of my confidence in the 
rule-making power of the courts has been shat- 
tered. On this I am like the old justice of the 
peace who only wanted to hear one side of a case, 
because when he heard both he became confused 
and he could not decide for either one. 

And besides I am hesitant to speak, for a law- 
yer from the wilds of Oklahoma to speak in the 
place of the chief justice of so honorable and 
ancient a state as Ohio, is somewhat presump- 
tuous. But we Oklahomans stop at nothing. 
Down in Oklahoma we have no traditions, and 
stand in no awe of anybody or any thing. We 
have a lawyer in Oklahoma, who had business 
with the supreme court of the United States, con- 
cerning one of our complicated Indian titles. 
During the argument Mr. Chief Justice Taft 
questioned him from time to time, but there was 
a distinguished justice at each end of the bench 
and both kept popping questions at him. This 
country lawyer was confused, but being from 
Oklahoma, not for long. He stopped in his ar- 
gument, and in that solemn stillness, appealed to 
the chief justice: “Mr. Chief Justice, if you can 
keep your end-men quiet I think I can answer 
your questions.” They say that Taft gripped 
the arms of his chair and glared, undecided as to 


what to do. The audience was frozen with horror, 
but finally the chief justice sat back in his chair 
and just shook with laughter. 

Now if Oklahoma approaches the supreme court 
of the United States in that way, possibly we 
Oklahoma lawyers may be expected to discuss the 
rule-making powers of the courts with a freedom 
not to be expected from those who practice in 
more conventional forums. 

What Mr. Wylie has said about the machinery 
of the courts not being geared up to modern 
needs is true. It is very true. But to expect that 
modernization may come from the legislature is 
something else. We have had procedure under 
the entire control of the state legislatures cer- 
tainly since 1850. We have had codes of pro- 
cedure drawn by lawyers and then made the foot- 
ball of politics in the legislatures for eighty years. 
Of course the courts may also be severely crit- 
icized. For in their interpretation the courts have 
read into the codes things that the legislatures 
never intended. In my own state I have the 
authority of my friend, Mr. Gibson, whom I see 
in the room, for the statement that interpreting 
the section of the code adopted by the territorial 
legislature, which says that to take a case to the 
supreme court on appeal you shall bring up so 
much of the evidence as is necessary to present 
the question raised, our territorial court decided 
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this long ago (I am not speaking of our present 
court, so I am safe), that one had to bring up 
all the evidence presented in the trial court. And 
then it decided that the certificate of the trial 
judge that the record contained all the evidence 
was no good; then it decided that the certificate 
of the clerk was no good; then it decided that 
the stipulation of the attorneys was no good. And 
so finally, an uncertified recital that the case con- 
tained all the evidence was the only thing that 
enabled one to prevent his appeal from being 
dismissed. Of course, we can multiply those fool- 
ish interpretations and condemn the courts. But 
the fact remains that the courts in all their de- 
cisions were trying to ascertain the legislative 
intent, which is not always clear. We have not, 
in these United States, ever tried judicial self- 
government; self-regulation by the courts of the 
business that comes before them. And when you 
analyze questions of procedure, they all come 
down merely to the control of business before the 
court. Well, it would seem a necessary inference 
that in an American state where the judicial, the 
legislative and the executive powers are by the 
constitution made three coordinate branches, each 
of these branches should at least have the power 
to say how its own business should be conducted. 
John Marshall is always cited as the great pro- 
tagonist of the power of the courts. 
Judicial Power Surrendered in 1803 

But in the great case of Marbury vs. Madison 
the principal thought, to my mind, was that the 
supreme court of the United States in that case 
held that it would not and could not interfere 
with the executive in the control of business that 
was properly before the executive. The court also 
held in that case that congress was not under the 
supreme court’s jurisdiction as to cases not aris- 
ing out of the constitution; and although Mar- 
bury vs. Madison had been hailed as a great 
step forward in the development of judicial power 
in the United States because of the assertion of 
power of the court over congress, when analyzed 
it was a limiting decision. It asserted the free- 
dom of the executive and legislative branches 
from judicial supervision over business coming 
before those branches. 

In the same term of court in which this case 
was decided, another famous case, the Laird 
case, was up which involved the power of con- 
gress to repeal the act of 1789 creating the cir- 
cuit courts. Now congress had felt that the court 
would say that when congress had created those 
courts it could not repeal the act, so in 1801 when 
congress repealed the act it also abolished three 
terms of the supreme court of the United States 
so that when the court rose in 1801 it could not 
sit until 1803. Congress wanted to delay a de- 
cision in the Laird case until it could bring pres- 
sure to bear on the supreme court to uphold the 
statute. If three terms could be abolished by 
congress all terms could be abolished. Bayard 
said on the floor of the house that congress could 
thus prevent the supreme court from ever sit- 
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ting and so abolish the court. Right then and 
there was the opportunity for the supreme court 
to have asserted its position as a coordinate 
branch of the government. The fundamental 
right determined in Marbury vs. Madison was 
that the court, being established by the constitu- 
tion and having its power defined in that instru- 
ment could not be given additional powers by 
congress. Congress could not authorize the court 
to mandamus Madison, the secretary of state, 
in the performance of his duties. The executive 
was free from congressional or judicial control 
in matters within its discretion. 

From Marbury vs. Madison it seems that neces- 
sarily congress could not say to the court how 
it should conduct its business of administering 
justice; and its independence had been violated 
by the act abolishing the terms in 1802. But the 
act was obeyed and the court did not sit until 
1803 when it upheld the right of congress to 
abolish the circuit courts. From that day on the 
supreme court of the United States has recognized 
in congress a power over procedure which I be- 
lieve is contrary to the whole spirit of the con- 
stitution, and certainly contrary to the basic rule 
in Marbury vs. Madison, which was that no one 
of the three great branches of the government 
may interfere with another in the discharge of 
its constitutional duties. . 

But the failure of the supreme court to assert 
its independence in 1802 and to disregard the act 
which fixed its terms has had lasting and serious 
effects. The idea of legislative contro] has gone 
into the states, and all courts have sat by and 
have admitted that procedure is a matter for the 
legislature. Very well. We have had eighty years 
of legislative control over procedure in the 
United States In England we have had a rec- 
ognition by parliament of the fact that the courts 
should themselves control the manner of trans- 
acting their own business. And this though in 
England the courts are solely under parliamentary 
control. There is no such thing in England as a 
judicial power existing independent of the legis- 
lative power. Nevertheless, we have the anomaly 
that the courts in England have become self- 
governing, while in the United States they are 
legally a coordinate, but actually a subordinate, 
branch of the government. Now there are many 
defects and many faults in the English system 
of legal administration as there must be in any 
system. But for long we have been faced with 
a very severe comparison between the American 
courts and the English courts. We see it put 
before us at every meeting of the Bar Associa- 
tion. It comes up in the meeting of the state 
bars. 

Men arise to flay the profession for aiding the 
escape of criminals and the courts are blamed for 
every crime wave. The newspapers say that it is 
the courts and the lawyers that make the Dil- 
lingers and the gangsters, and these critics get 
headlines in the papers. Every time there is a 
bar meeting that cry comes out, and I will bet 
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that “Time” and all these magazines will say of 
this meeting that the American Bar Association 
itself criticizes the lawyers and the courts for 
the failure of the administration of justice. 
“Flexible” Procedure Needed 

Well, these technicalities that allow these crim- 
inals to escape are largely the result of our 
complex system of procedure. And our system 
is complex because it is rigid and it is rigid be- 
cause our courts have abdicated this constitutional 
power over judicial business. And the great blame 
must be placed on the supreme court of the 
United States, which under John Marshal’s direc- 
tion in 1802, recognized legislative power to fix 
its terms. 

Public opinion has now been aroused to such 
an extent that if we had at this time a flexible 
system of procedure in our courts we may be 
sure that these technicalities of criminal law 
would be wiped out except where they are of 
substantive value, affecting the liberty of the cit- 
izen, not the manner of presenting a case. 

The rule that the state must finish its evidence 
before the prosecuting attorney has even an ink- 
ling of what the defense may be, is surely an evil 
of procedural law, not a right of the citizen. 
May not the state inquire of the defendant what 
his defense may be? Is there anything in sub- 
stantive law which denies to the state a right 
to know what defense will be set up; the wit- 
nesses’ names, and time to look up the witnesses 
to see if they are respectable and credible; or 
come in to perjure themselves for the accused? 
We may not get such a reform from the legisla- 
tures but I would say if the courts exercised their 
power to make the rules of procedure, public 
opinion, led by the bar, would force these re- 
forms through in short order, and we would 
simplify our procedure and clean up this mess 
we are in. 

Now as I say, we can easily show the short- 
comings of the courts. There are plenty of them. 
We can show the shortcomings of the lawyers, 
and there are plenty of them. But a flexible sys- 
tem of procedure is essential if we are going 
to be able to mold procedure to modern needs, 
and speed up our courts to meet the demand of 
modern times. 

We are, in this country, in the anomalous posi- 
tion of administering a flexible system of un- 
written common law through a rigid system of 
procedure. On the face of it that seems to be 
an absurd situation. The courts actually change 
the substantive law, although they do not do it 
in form. We see this in the supreme court of 
the United States. In the New York Milk case 
in 1933, and in the Oklahoma Bank case in 1925, 
the court molds the substantive law to the needs 
of the people; and yet not one change may the 
court make in the procedure by which this is 
done, except by permission of congress. 

So the courts sit bound up in red tape. A lot 
of this we must admit, is of their own making. 
But we must not forget that under our system 
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of procedure the court does not look to its own 
wishes, but must spend much of its time trying 
to find what is the legislative intent. In other 
words, it must search out the meaning of the 
legislature and disregard what it knows is neces- 
sary for efficient action. Out of that has grown 
the great body of case law on procedure that is 
helpful to nobody. 

So I say we might at least try, in this modern 
time, the system which has proved of benefit in 
England, which has speeded up business, which 
has resulted in the pretrial procedure now being 
copied in Detroit. We surely might adopt the 
rule that provides that when a complicated ques- 
tion arises which will require expert consideration 
that matter may be taken from the jury and 
decided by the court. 

In my own state, Oklahoma, there are signs 
of hope. Signs that our court is recognizing the 
basic principle that, if it is to function properly 
it must take into its own hands full control of 
procedure. 

In Oklahoma we are faced with a very serious 
condition. Our supreme court is some two thou- 
sand cases behind. Of course the court is entitled 
to some criticism; but it is not altogether the 
fault of the court because we have grown very 
rapidly as a state and have had an inordinate 
amount of litigation. We have had Indian law, 
and Oklahoma law and Arkansas law to admin- 
ister; and, as you all know, more than our share 
of criminal cases. The delay of justice down 
home sometimes actually amounts to a denial of 
justice. 

And we get no help from the legislatures. 
Sometimes they appoint commissions, but the 
commissions sit and sit and take no notice of this 
thing, the fundamental evil, the lack of self- 
government in the courts. Mr. Wylie has cited 
the Chicago Telephone Case as an example of the 
inefficiency of the courts. If I might do so with- 
out being offensive, I might point out that during 
the eleven years the Chicago Telephone case 
dragged its weary way through the courts, the 
legislature took no action. 

Well, in Oklahoma we got no help from the 
legislature, so our supreme court last year began 
to look at the constitution, and there it saw this 
amazing statement: The judicial power of the 
state shall be vested in the courts, the supreme 
court shall have supervisory power and control 
over all inferior courts, boards, and the supreme 
court shall administer justice without delay. In 
fact, the constitution requires a decision of every 
case within six months after it is submitted. There 
was a constitutional mandate plainly requiring the 
court to dispatch business quickly and I think 
that is a mandate implied in every constitution 
in the United States. 

It seemed to lawyers imbued with the idea that 
courts can only act by permission of the legis- 
lature, an amazing thing to say that if the court 
is charged by the constitution with that duty, it 
must have an implied authority to use all reason- 








122 


able means to carry out that duty; otherwise it 
is charged with a duty that it cannot perform. 
But the longer one looked at the constitution 
the plainer the power of the court appeared, so 
we discussed it and discussed it, and finally this 
other amazing idea occurred; that certainly since 
the time of Elizabeth, the English courts had 
been accustomed to call up to their assistance 
masters to examine matters, to report on facts, 
and even to suggest the law governing the facts. 
Of course it is said that some great English chan- 
cellors even had “ghost writers”, but we do not 
suggest that now. 
Lawyers Aid Highest Court 

So in January, 1933, a hurried conference of 
the court was held, and they decided to call up 
all the district judges of the state to assist the 
court. The telegrams went out that very after- 
noon, and by five o'clock, thirty-six of the 
district judges had answered offering their serv- 
ices, and the next day the supreme court began 
to send out records. Well, in October the bar 
thought it could write better opinions than the 
judges; so we let the supreme court chew around 
on that idea and finally the court decided to call 
up hundreds of lawyers and make them all mas- 
ters. It has been said that it is the “mail-order 
system of expediting justice.” But the court could 
not be bluffed. We said, “Why not? Everything 
else is going over to the mail-order business.” 

In July the court appointed one hundred and 
fifty special commissioners. I wrote two opinions 
last month myself. I think they are very good. 
I think they are much better than any court 
has written. I am sure they will be modified when 
they get over to the capitol, and ruined. But any 
decision is better than none. There are three 
hundred decisions coming in by the first of 
October. 

Now we are going to do that every month until 
we get our docket cleaned up. Why not? Why in 
the name of Heaven should a court sit back in 
its sacrosanct atmosphere, and be treated as a 
Sacred Cow? Why should we petition humbly 
for relief? We should say to our courts: “You 
have a job to do and if you can’t do it one way, 
do it another.” And if we do that we will find 
them more than ready to do their work, and do 
it right. And that comes back to the old ques- 
tion whether procedure should be regulated by 
rules of court. 

Maybe in Oklahoma we are more willing to 
accept this new idea because we go right in to the 
judges and tell them what we think; that is, if 
we don’t happen to have a case up for decision; 
and in these days when we do not have much 
business we are much freer than we were a few 
years ago. Why should we not adopt that atti- 
tude to our courts in every state? 

Our courts today are not despotic. They will 
not impose arbitrary rules. The rules will in prac- 
tice be written by our judicial councils and by 
committees of the bar. We have drafted some 
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rules, or rather Professor Sunderland drafted some 
rules on pre-trial procedure, which are being 
considered by our judicial council. We have now 
the rules which the supreme court of the United 
States promulgated in criminal cases after ver- 
dict. These two are up for consideration by the 
council. We hope that the council will report 
on these in September, and will suggest that the 
courts adopt those rules. Even though they thus 
change statutory rules. 

If the council acts those rules will be consid- 
ered by the State Bar meeting in December and 
if approved by the Bar they may be approved 
by the court and put in force. We thus observe 
the formality of the absolute power in the court, 
and when the time comes the order will be by 
the supreme court, “It is so ordered”; but the 
court will be—I will not say “rubber-stamping” 
the rules, but I’ll say—taking the advice of the 
judicial council and the State Bar. 

Now if we can work out a system by which a 
judicial council can suggest these rules, and after 
they are fully canvassed and approved by the Bar, 
the court will put them in force, we will approach 
the best part of the English system; which is 
that each year the rules are modified and the 
whole system of procedure is modernized to meet 
changing conditions. 

Let Courts Be Independent in Fact 

Just another word and I am done. This idea 
that I have tried to put out is very simple. It is 
merely this: that the great contribution of the 
American system to the jurisprudence of the 
world has been that the courts should be inde- 
pendent, coordinate branches of government. 
That is an idea that exists in no other form of 
government, in the world except in the United 
States. In England the courts have always been 
subordinate to the legislature. In other countries 
they may be executive bureaus. It is especially 
true in the new form of communism that is aris- 
ing where the courts are entirely under execu- 
tive domination. You know that in some of those 
countries they have created courts who were 
charged not to try, but to condemn the accused. 
Our constitutions provide for an independent 
judiciary, but as somebody said of the Christian 
religion, “It has never been tried.” We have had 
an independent branch of the government which 
has never dared to assert its power. I would like 
to see that power vitalized, and try once the 
American idea of the administration of justice. 

In Oklahoma we are saying that we worked 
this thing out on a high plane of juristic study; 
that we are examining anew the basis of the con- 
stitution. That is true. But as in all reforming 
movements there is a pragmatic, motivating cause, 
which comes from the heat of conflicting ideas. 
Actually what happened down there was this: We 
have a governor whose name is Bill Murray, 
sometimes known as “Alfalfa Bill”. Well, Bill 
has been reading about Mussolini and a lot of 
other high-powered gentlemen and he came to 
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the conclusion that “By God, the way to run 
the government is to run it,” and he put it into 
effect. He decided that what he wanted was 
economy, and of course we are always glad to 
have that, providing it doesn’t affect us. He was 
faced, however, with a little provision of the 
constitution that said the salary of the judges 
shall not be reduced during their term of office. 
He is just as slick as Mr. Tugwell, so he said, 
“But the legislature will only appropriate so 
much a year for the next biennium for these 
judges.” If the legislature doesn’t appropriate 
the money, where are they going to get it? The 
judges would have a non-enforceable claim be- 
cause it is a claim against the state. The court 
said, “You can’t do this, because this will put 
the court under legislative domination for all 
time. The amount of money involved was small; 
but the principle was basic. Only three of the 
judges were involved, because six of the judges 
had come on the bench after a reduction in 
salary. 

It was obviously unpopular to oppose this re- 
duction, unpopular because in these hard times 
the sympathy of the ordinary man would be for 
any move to cut salaries, and against any move 
to keep them up. But the chief justice got down 
off the bench and proceeded to file a mandamus 
action against the state auditor, in his own court. 
He knew he faced public criticism, but be it said 
he held the independence of the court above per- 
sonal advantage. His friends advised him to sub- 
mit. But he did not. Meanwhile the Governor 
had given an order to the supreme court which, in 
effect was this: “Now you decide this case in my 
favor in thirty days or I am going to send the 
troops over to take charge.” Well, he didn’t do 
it. So the result was that the court held that the 
salary of the chief justice could not be reduced; 
but now the question is, how are they going to 
mandamus the next legislature to make a new 
appropriation? At least, they made the record, 
and asserted the independence of the court. 


Reform Is the Duty of Courts 


If a court has the power to maintain its in- 
dependence why hasn’t the bench in every state 
in the union, except some few whose jurisdiction 
is limited, the power to control business before 
it? Why can it not say to a crooked lawyer: 
“You have no right to practice in this court. You 
have been crooked and you have done this and 
that; you put your arms around Dillinger and 
you can’t come in here any more.” Why can’t 
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they disbar without legislative permission? Why 
can’t they on their own motion control all pro- 
cedure? 

When we come to the questions which the 
American Bar Association is studying, namely, 
raising the standard of the bar and simplifying 
business in the courts, it all goes back, as Mr. 
Hull has said, to the thumb. You can’t use your 
four fingers without your thumb; and you can’t 
clean up the situation in this country without, 
the full exercise of the judicial power by the 
courts; a power with which, as our constitutions 
say, neither the executive nor legislative power 
can interfere. 

The fact that congress has conferred on the 
supreme court by the act of May, 1934,—power 
to make rules in law cases—does not altogether 
meet the need of the times. 

What we need as greatly is power over crim- 
inal procedure. 

It is not possible now that the supreme court 
of the United States will assume any implied 
constitutional grant, though if it were to do so it 
would give an example which the states would 
readily follow. But it is surely possible that in 
those states whose constitutions may reasonably 
be construed to give to the supreme court con- 
trol over the manner of conducting its own busi- 
ness that power will be fully recognized and fully 
exercised. 

And the spurring on of the courts in such 
action I believe to be the most important work 
the American Bar Association can undertake. For 
this will make possible immediately the carrying 
out of its whole program. 

In Oklahoma we have kept the executive from 
interfering. But we still submit to tne domination 
of the legislature. I hope to see us get out from 
under that. I hope to say, next summer, that 
Oklahoma presents for the first time in the one 
hundred and fifty years of the United States, a 
court which functions according to the American 
ideal, a court which, for the first time has said: 
“We are a coordinate branch of the government, 
and to us is given the judicial power; and that 
power essentially means that we will by the ad- 
vice of the bar speed up the machinery by which 
we are to administer justice.” If that is done, 
and the other states but follow, the criminal racket 
will go, and the courts will become the efficient 
machinery for settling our business disputes. “The 
fault is not in our stars but in ourselves that we 
are underlings.” 


It is not a misfortune for a code of procedure to require re- 
vision; it is its nature.—Charles E. Clark. 
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Virginia Solves Problem of Minor Jurisdiction 


The matter of supplanting the fee-paid, elected, 
petty judges of the towns and rural districts was 
undertaken by statute in Virginia two years ago, 
and the experiment is said to be working excel- 
lently. The adoption of the plan is made optional 
in the counties to which it is applicable, namely, 
those having more than six thousand population 
and less than twenty thousand. The system is 
also adoptable by certain incorporated towns and 
cities whose population exceeds 30,500, and is not 
greater than 100,000. ‘ 

The plan put into operation is in principle 
identical with plans long proposed and now urged 
in certain other states. The circuit judge selects 
the “trial judge” and exercises a certain supervi- 
sion of his work. Appointments are for four 
years but are revocable at the will of the circuit 
court judge. A substitute trial judge is also ap- 
pointed to serve when the regular official is 
absent or disqualified. 

The statute takes from the traditional justice 
and mayor’s courts ”#ll jurisdiction except that to 
issue warrants and subpoenas in criminal cases, 
returnable before the trial justice, and to let to 
bail. There is here a resemblance to the Ontario 
system, which provides sufficient police magis- 
trates to make arrests swift in every locality. 

Within a year all papers received by the trial 
judge must be filed and indexed in the office of 
the clerk of the circuit court. 

The matter of serving all parts of a county is 
cared for by permitting the supervisors to pro- 
vide facilities for holding court wherever needed. 
The sittings of the trial judge otherwise are in 
the county seat town. Jurisdiction includes that 
of the justice of the peace and police judges and 
is concurrent in civil cases to the amount of $300. 
For the purposes of the act the circuit court 
judge or judges of two counties, having a total 
population of 10,000 or more, may combine these 
counties to be served by a single trial justice, or 
a town or city may be so joined to a given 
county. In one county (Franklin) it is required 
that the trial justice be a lawyer and that he 
preside over the juvenile and domestic relation 
courts. Certain counties and cities are excepted 
from the terms of the law (presumably because 
of local courts which obviate the need for 
change). 

Substantial Salaries Provided 

The salaries, to be fixed by the circuit judge 
and approved by the boards of supervisors, may 
vary between $600 and $3,600. Fees are abol- 
ished. 

A striking feature of this modern system is 
that rule-making power is conferred upon the 
trial justices. It is also provided that the circuit 
judge, or, in vacation, the corporation court or 
judge thereof, may make rules “necessary to 
exercise general supervisory powers over trial jus- 
tices” and supplement the act. 


The success during the first two years under 
the act encouraged the legislature to pass an act 
making adoption of the system mandatory in 
each county (including all incorporated towns) 
or group of counties which may consolidate for 
this purpose. 

This appears to be the first forward step in 
any state to adapt the judicial system to the need 
for efficient, prompt and responsible service in 
respect to local law enforcement and the lesser 
civil actions. 

Our justice of the peace court was devised at 
an early day and became universal throughout 
the country. In making the office of justice elec- 
tive and providing for his compensation by fees, 
we departed from English practice. Nor have 
we profited by the very great improvements made 
in England where the system formerly was feudal 
in character, but has become a great democratic 
institution which commands the services of twen- 
ty-five thousand of the most respected men and 
women in the nation, appointed for life by the 
lord chancellor, and serving without pay. In re- 
cent years the powers of justices in criminal cases 
have been enlarged, so that, by consent of ac- 
cused persons, they dispose of nearly all the crim- 
inal cases summarily, including many of the com- 
moner felonies.* 


Massachusetts has been an exception to our 
practice, the justices in that state having always 
been appointed and for life. From their body 
the present important district court has been 
evolved, which has lately been given power to 
try al! tort actions.” 


Virginia Plan Insures Success 


In the Virginia instance we have the essentials 
of a successful disposition of the numerous less 
important matters of litigation throughout the 
state in the automobile age. The “trial justice” 
so called is appointed by the circuit judge, who 
has power to remove him at will. This alone con- 
fers supervisory power. The circuit judge be- 
comes responsible for the work of the trial judge 
just as much as if he were called a commissioner 
or a master. Fees are abolished. The circuit 
court judge recommends a salary subject to ap- 
proval by the supervisors. The salary doubtless 
will afford lawyers for this office, and it should. 
The people will have sessions of court wherever 
the supervisors consider that the amount of liti- 
gation will justify visits by the trial judge. And, 
finally, the exigencies of this work will be met by 
rules made under authority conferred by the act. 

Virginia’s success in this pioneering will doubt- 


1English justices do not sit singly. Their clerk must be 
a barrister of fourteen years standing, a solicitor, or a 
clerk to a stipendiary or metropolitan police magistrate of 
seven years’ experience. See The Criminal Courts of Eng- 
land, by Prof. Pendleton Howard, McMillan, chap. v. 


1931; also Jour. Am. Jud. Soc. xi—6, p. 167 (Apr. 1928). 
2See Jour. Am. Jud. Soc. xviii—3, p. 80 (Oct. 1934). 
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less greatly stimulate the movement in other 
states. The weakness of the lay magistrate with 
his dependence on votes and fees has been recog- 
nized widely for more than one generation, as is 
shown by the creation of special courts for cities. 
Some states have a host of these special courts, 
extending from very small jurisdiction to a dupli- 
cation of the jurisdiction of the circuit or district 
court. In these courts the first change always is 
to banish fees. But they generally have the great 
weakness of political dependence, insecurity of 
tenure, insufficient salary allowances to attract 
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the best judges available, and entire absence of 
supervision. Their creation in such form repre- 
sents a total lack of understanding of the judicial 
function as one which in principle is a unity and 
in action responsible. The lack of interest on the 
part of the organized bar, as well as lack of 
understanding, has been prejudicial to progress. 
Now comes a conception of a state judicial de- 
partment which is adequate and responsible and 
a rather general appreciation of the needs for 
making public funds go as far as possible. Ad- 
versity is not without its blessings. 





Missouri Bar Considers Route to Integration 


The Missouri State Bar Association has been 
traveling at a swift pace in the past three years. 
In 1932 it created district associations which be- 
came affiliated with the State Association, the 
object being to develop strength for an attempt 
to secure adoption of an act which would con- 
fer self-governing powers. In 1933 an assault 
was made on the legislative citadel, and nearly 
succeeded. In 1934 the supreme court, being 
first advised by a commission appointed from 
the bar, provided by rules that every lawyer 
should contribute the sum of three dollars an- 
nually to defray the cost of enforcing rules of 
conduct. The court adopted the American Bar 
Association canons of ethics as the rules of con- 
duct, and provided for committees of the bar in 
all of thirty-eight circuits to aid the court by 
receiving and investigating complaints and mak- 
ing recommendations. This machinery is vir- 
tually that of the integrated bars in fourteen 
states, though the recommendations go directly 
to the supreme court, instead of to a central bar 
board. 

Having acquired this system the Bar Associa- 
tion was confronted with the problem as to its 
future course to achieve full integration. At its 
September meeting a committee reported a com- 
plete program of action and recommended that 
the ensuing year be devoted to its consideration. 

The report submits a new constitution. The 
association is to change its name to “The State 
Bar of Missouri.”” Membership will be open to 
every lawyer who is willing to contribute the 
nominal dues of two dollars per annum. The 
body will have an executive committee which 
“shall have full power and authority in the 
interval between the meetings of the State Bar 
to do all acts and perform all functions which 
the State Bar might do or perform, except that 
it shall have no power to amend the constitution.” 

Its membership is mostly ex officio; it con- 
sists of the president, last retiring president, sec- 
retary, treasurer, editor of the Bar Journal, chair- 
man of the judicial conference, general chair- 
man of the bar disciplinary committees appointed 


by the supreme court, the chairman of the judi- 
cial council appointed by the supreme court, and 
the chairman of the conference of local bar 
presidents. 

This executive committee is comparable with 
the board of governors or commissioners in other 
states. Made up as it is, the need for the elec- 
tion of six of its nine members by direct vote 
is obviated. The president and other officers 
are to be nominated by a general council, as is 
the case in the American Bar Association. The 
general counci! members are to be elected at the 
annual meetings of “circuit bar organizations.” 
The approval of its nominations will depend on 
the voting of members at annual meetings of 
the State Bar. The general council shall also 
“further the interest, policies, and plans of the 
State Bar in such manner and in such ways as 
may be suggested by the executive committee.” 

Membership in a “circuit bar organization” is 
open to all who have paid their dues to that 
organization and to the State Bar. (It will be 
observed that the word “association” is taboo.) 
The constitution also creates a judicial confer- 
ence to comprise the judges of the appellate and 
circuit courts and the judicial council. It will 
adopt its own by-laws. There is also created a 
conference of bar committees, comprising the 
disciplinary committees with a membership of 
152. Finally, there is a conference of local bar 
presidents which includes the thirty-eight presi- 
dents of circuit bar organizations. Annual meet- 
ings of the three conferences shall be held in 
connection with the annual State Bar convention 
but at times not in conflict with regular sessions. 
Upon adoption of the proposed constitution “all 
funds, records and property of the Missouri Bar 
Association shall be transferred to the State 
Bar, and the Missouri Bar Association shall cease 
to exist.” 

An Ingenious Proposal 


This plan looks like an ingenious way to take 
the next step. To coordinate the plan imposed 
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by the supreme court with a statutory organiza- 
tion might be impossible. The very important 
structure erected by the court could not be 
altered or utilized by force of statute. Probably 
there could be equal cooperation with a statutory 
bar as with the one proposed, but there was no 
assurance that the 1935 legislature would do its 
part. 

The organization as described is clearly in- 
tended to represent the entire profession in Mis- 
souri. Since it does not compel membership, 
the status, on adoption of the proposed consti- 
tution, would be similar to that of the state 
medical societies. Doctors cannot be compelled 
to support their organization. It becomes then 
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the duty of local societies to encourage all rep- 
utable doctors to join. This bar plan is in a 
stronger position with respect to recalcitrant 
members of the profession. All are eligible and 
those who decline membership are nevertheless 
subject to rules of conduct and disciplinary su- 
pervision. 

The plan is ingenious and. doubtless repre- 
sents the best present course of action. 

The desire for integration will not slumber 
during the year of consideration. Judge Frank 
E. Atwood, who wrote the opinion on the Rich- 
ards case, is president of the Association during 
the present year, and voluntarily retires from 
the supreme court at the end of December. 





Signs of the Times 


New Mexico Steps to the Front 


Even to a remote outsider it is evident that 
the bench and bar of Arizona are taking full 
advantage of the progress permitted by the bar 
act of last year. It would even seem that they 
do not intend to let the neighbor state of New 
Mexico, which secured its bar act in 1925, to 
remain long in the lead. In the latter state 
full rule-making powers were conferred on the 
supreme court in 1933. An early use of the 
power was in raising requirements for admission 
to meet the American Bar Association standard, 
which gave New Mexico the honor of being the 
first state to adopt the American Bar Association 
standard with no modification whatsoever. And 
this year there has been an overhauling of pro- 
cedure for the purpose of preventing delay in 
both civil and criminal cases. All of chapter 
six of the model code of criminal procedure was 
adopted, the time permitted for appeal was re- 
duced from six months to three, and two of the 
most important reforms in criminal procedure 
were adopted, namely, authorization of trial 
judges to comment upon the evidence and au- 
thorization of the state and court to comment 
upon the respondent’s failure to testify. The 
apparent ease with which these improvements 
are effected when bench and bar are united in 
a desire to improve procedure, and have acquired 
bar integration and rule-making power, constitutes 
an object lesson for states which lack these ad- 
vantages, and where efforts for reform are made 
gallantly, but by only a small portion of the bar, 
and with repeated failures. 


Interest Grows in Judicial Selection 


While interest generally in “getting judges out 
of politics” has been manifested in a number of 
states, formal action by the bar has been noted 
principally in California, Utah, Michigan, Ohio 
and Georgia. To this list must now be added 
Washington. Not only has a unique plan been 
developed there by a committee of the State 
Bar, but it has received approval of a majority 


of the profession through submission of a ques- 
tionnaire. Particulars as to this plan will be 
presented in the next number of this JouRNAL, 
together with an account of the very significant 
conference held recently in Cincinnati under the 
auspices of the local bar association. 

(And after the foregoing paragraph was typed 
we found that Kansas had qualified for this list, 
as told on another page of this issue. It be- 
comes increasingly difficult to keep up with the 
procession. ) 

The American Bar Association assumed activ- 
ity in this field at a strategic time. The grow- 
ing understanding of the general dependence of 
our judiciary on political influence in one form 
or another has progressed to the formulation of 
plans, and they are numerous. While there can 
never be an absolutely perfect mode of selecting 
judges, it is not difficult to formulate one which 
would be a very great improvement on popular 
election, especially when the latter is coupled 
with the direct primary, or, worse, with the non- 
partisan primary. There are at least several ways 
of enabling voters, even in the largest cities, to 
recover power in this function through their 
representatives. More emphasis should be put 
upon the need for being just to judges. It is 
most unjust to hold judges to a standard of 
performance which jeopardizes their tenure. 


National Conference on Crime 


The conference called by Attorney General 
Cummings presumably should afford a _ coordi- 
nated view of the entire crime problem. The 
field of study becomes more extended day by 
day. Of the entire field, that occupied by the 
lawyer and judge becomes correspondingly less. 
But it may be hoped that the profession will be 
as competent, at least, as intelligent laymen, to 
learn about penology, a subject much more ex- 
tended and much more involved than the mere 
trial of offenders. It will be well for lawyers 


to keep a watch on the sociologists who assume 
so much understanding of penology. There has 
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been a need, we feel, for constructive criticism 
of the sociologists’ theories. 


Arizona Is Ambitious 


But, to get back to Arizona, it should be said 
that similar plans emerged shortly after the bar 
acquired its statutory powers. 

The State Bar acted first in creating a com- 
mittee to study the matter of revising the codes, 
and this committee requested the supreme court 
and superior court judges to cooperate. The re- 
sponse of the judges was two-fold; they decided 
to constitute themselves a judicial council and 
also to create a judicial committee to serve with 
the State Bar committee. On the committee were 
assigned members of the supreme, superior and 
justice courts. 

The term “judicial council” was employed to 
distinguish the body of judges from the commit- 
tee composed of judges. 

The result has been activity by both bench 
and bar, including members of the State Univer- 
sity School of Law faculty. That the program is 
to be comprehensive is shown by the fact that 
emphasis is first placed upon the need for rule- 
making authority. There is a disposition to be- 
lieve that the New Mexico act well serves this 
purpose. Plans are being made to secure adop- 
tion of such an act early next year. 

When full rule-making power is acquired or 
assumed, the present experience is likely to result 
in the creation formally of a state judicial coun- 
cil, either by action of the State Bar, as in four 
other states, or by order of the supreme court, 
as in Missouri. Presumably the council will 
comprise representatives of both bench and bar, 
as in all states except California. In the lat- 


ter state, after experience with the constitutional * 


council of judges, assisted by a State Bar com- 
mittee, there is now a project for amending the 
constitution to permit of adding practitioners to 
the judicial council. 


The Lawyer Surveys Himself 


As president of the American Law School As- 
sociation Dean Charles E. Clark of Yale Law 
School last winter devoted his annual address 
mainly to a proposal that the facts concerning 
the practice of law be learned. The program 
which he suggested was one involving a great 
deal of research, but the Association immediately 
took favorable action, creating a committee with 
Dean Clark as chairman. This committee ex- 
pects to be able to enter upon a thorough study, 
and meanwhile the idea is taking root elsewhere. 
Dean Garrison of the Wisconsin Law School, 
whose services were contended for with much 
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newspaper publicity by President Roosevelt and 
President Glenn Frank, acted on the proposal 
promptly and we should before long have some 
news concerning the survey of law practice in 
Wisconsin. 

There are surveys and surveys. Some of them 
admittedly yield little beyond what informed per- 
sons would assume. But at a time when an 
overstaffed profession faces an assured increase 
of membership it seems necessary to ascertain 
precise facts. Positive knowledge should greatly 
assist opinion and decisions of policy. There is a 
social interest in the practice of law even more 
profound than the interest in the cost of medical 
services, which appears to have benefited in re- 
cent years through extensive fact-finding. 


A Correction 


An article concerning disintegration of the bar 
of Oklahoma prior te 1929, when inclusive or- 
ganization was effected, on page 84 of the October 
number of this Journal was based upon inaccurate 
information. It stated that in 1929 there were 
found 20,000 names of lawyers on the supreme 
court roll. Secretary Reuel Haskell, Jr., says 
that there were not over 8,000 names, an accumu- 
lation beginning with statehood in 1907. Our 
informant gave us the larger number in good 
faith, the error doubtless being due to acceptance 
of current gossip. That the Oklahoma supreme 
court did admit on motion at times appears to 
be a fact. But this practice was not as extensive 
as has been stated. 


Arbitration in the New Industrial Society 


Under the above title a small volume has been 
published to assist in the solution of problems 
arising under our suddenly acquired experiment 
in industrial self-government. The author, Miss 
Frances Kellor, has been a leader in promoting 
arbitration, and has written and edited several 
books pertaining to this field and other fields of 
public interest. Arbitration is so readily adapt- 
able to situations in which prolonged litigation 
would be prejudicial that the thousands of per- 
sons working under NIRA will naturally require 
and seek information concerning arbitration pro- 
cedure, and among them will be many lawyers 
who will approach the subject unprepared. It 
is too early to foresee all developments, and espe- 
cially the ultimate relations between industry and 
the courts. In this period of groping and experi- 
menting Miss Kellor’s long experience with arbi- 
tration should be informative and practically 
useful. Publication is by McGraw-Hill Com- 
pany, and the price is $2. 


It has long been the boast that ours is a government of laws 


and not of men. 


Our legislative history confirms the boast. We 


have more laws than we know what to do with, but there is a 
dearth of men.—Harvey T. Harrison. 




















1934 Revised and Enlarged Edition of 


WINSLOW'S FORMS 


PLEADING & PRACTICE 


For General Use in All States 
By Harold M. Wilkie, Esq., of the Wisconsin Bar 


A Practical Manual of Pleading and Practice 


A Supplementary Text in cyclopedic form contains general direc- 
tions as to procedure, choice of forms and practice points. An- 
notations are given to Statutes on which the forms are based and 
to the Decisions of the Courts in which they have been approved. 








7 Volumes Bound in Fabrikoid - With Comprehensive Index 


Write for full particulars as to convenient payment plan. 


WEST PUBLISHING CO. St. Paul, Minn. 














N7785 




















